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PREFATORY NOTE. 


/> 


'1 his work has been mainly deigned for the use of 
students, as a guide to J:heif study of Mahomedan 
Law. Hefice, for a speedy and convenient grasp 
of its principles, I Jiave cast them in a series of dis- ^ 
tinct propositions, systematically' arranged in ^he * 
order of consecutive sections, illustrate^! by decided 
cases applicable to each section. The language of 
judgments to be found in the recognised reports has, 
so far as practicable, been faithfully reproduced in the 
statement of each proposition, in order to impart to.it 
the imprimatur of authoritative law"; and where such 
sources have failed,yl have fallen back upon the trans¬ 
lations of the H edaya and the F atwa Alumgiri, with\ , 
such modifications as were necessary or proper for the 
requirements of modern l^w. The illustrative crises 
havcdikewise been imported, almost all, from the same 
Reports throughout the work except in* the Chapter 
on Inheritance. There i$,a citation of authority for 
every proposition I have get out ; alid no important 
decisions^ have been missed, while enactments amend* s 
ing or repealing the ancient rules have been notbd in 
their appropriate pk}ce. The rules of succession in 
intestacy have Fee*! fed, to be a crux to students, if 
not the' hardest* • part in . the whole raftge <5f* 
Mahomedan Personal Law for .them to compre- 




hend. 


To afford facilities in the sound understanding 


of the principles of Succession Law, a largemumber of 
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IV 


PREFATORY NOTE 

' c 


• illustrations have been grouped together, which, it is 
hopefl, .will add to the importance and value ox the 
work, as a concise and* scientific exposition of the 
subject The scheme of distribution among Sharers 
and R^iduaries has been tabulated, and the principles 
upon which the rules of inheritance ar£*based are 
••expounded at pp. 58-61 as clearly as 1 have been able 
to cfo. Jn addition to the principles set out in the 
SirajiyyaJk , I have ventured to formulate fwo fresh 
principles which l^ave -appeared to me To furnish a 
solution of some of the difficulties pointed out by 

writers on that subject. f 

• * 

This work is in the main modelled on the plan of 
Sir Roland Wilson’s excellent Digest’’ of Anglo- 
Muhammadan Law which I consider to be the 
best adapted for the object I have had in view. I 
have* however, on several-occasions, ventured to differ 
. from that authority in some cardinal doctrines. 


. D. F. M- 


\ 


23, Church Gate Street, 
July 1905. 
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CHAPTER I. ’ 

Introduction of Mahomedan Law into 

British India. 

i. Mahomedan law introduced by legislative 
enactments. —The u Mahomedan law is not the law 
of British India : it is pnly the law so far as the 

laws>of India have directed it to be observed. 

< 

Per Peacock, C. J., in Sheikh Kudratulla v. Mahini Mohan (a), 
“ The Mohamedan Law binds Mahomedans no more than others 


except in the matters to which it is declared applicable. 
It is then law because of its reception^ as one of our law sources 
in the matters to which it applies Jjb). ) 


2. Nature of the enactments. —The laws refer¬ 
red to in the ^preceding section are Statutes of 
Parliament, *pid Acts and Regulations of the Indian 
Government. The Statutes provide, for the applica¬ 
tion of Mahomedan law by Chartered High Courts 
in the Presidency Towns, of Calcutta, Madras and* 
Bombay, and the Acts and Regulations for the 
administration of that law by Civil Courts in other 
parts of British India. ^ These enactments enumerate 
the several matters in which Mahomedan law, is to s 
be - administered in the places to which they respec¬ 
tively apply, but none of -them contains any express 

•—-—---*- j - 

(a) (1869) 4 B. L. R. 134, 169. See also Braja Kishor v. Kirti Chandra 

(1871) 7 B.L.R. 19,25. 

(V) Per Holloway, J., in Ibrahim v. Muni Mir Udin (1870) 6 M,H. 
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provision for the application of the whole of Maho- 
medan law in cases p£ Mahometans m all its 
branches and divisions. In mattery not expressly 
enumerated, the Mahomedan law is applied' as a 
matter of equity and good conscience, by the 
Chartered High Courts, as being Courts of equity 
jurisdiction, and by other Courts in British India, 
under specific directions in that -behalf contained in 
thq several Acts and Regulations. 


f m w 

The distinction pointed out above is important, for' when, 
Mahomedan law is applied as a mere matter of equity, the Courts 
have in some cases Reclined to follow some of the rules of 
IVfahomedan law where such rules were, in their opinion, opposed 

*v 

to equity and good conscience. Thus there is no specific provision 
in the Madras Civil Courts Act, 1873, (see section 6 below) for 
administering the Mahomedan law of “Gifts’’ to Mahomedaus 
in the Mufassal of Madras. That branch of the law is applied to 
Mahomedans as a matter of equity and good conscience, with the 
result that the Madras Court has refused to adopt the doctrine 
of “ Musha ” and the ruld which requires delivery of possession 
to thb donee to validate a gift, on the ground that they are not 
consistent with equity and good conscience (c). ‘ 


3. Enumeration of the enactments. —The 

provisions of the Statutes c referred tocin the pre¬ 
ceding section are set out in section 4, and the pro¬ 
visions of the Acts and Regulations in sections 5-11. 

( 

4. Enactments in force in Presidency Towns.— 

As to the Presidency Towns of Calcutta, Madras, 
and Bombay, it is provided that subject to any 
law made by the Governor-General in Council the 
Chartered High Courts shall, in ‘the exercise, oh 
their original jurisdiction,, determine all qu£s‘tions 
relating to “ succession and inheritance to lands,, 
rents, and goods, and all matters of contract and 


V 


( (<?) AlaK y. Mnssa (1901) 24 Mad. 513. 
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sealing between party and party” in the car,e of 
Manon’Iedans, by the law ajid usages of Mahouie- 
duns, ‘‘and where only oife of the parties slnill be a 
Mahomed an,” \ “ by the-laws and usages of the 
defendant.” , *> 

21- Geo. Ill, c 70, an! 37 Geo. Ill, c. 142—This, section 
Reproduces the law contained in statuies 21 Geo. Ill, c. 70, 
s. 17, and 37 Geo. Ill, c. 142, s. 13. The former statute applied 1 
to the Supreme Court at Calcutta, and the latter to the Recorder’s 
Courts at ’Madras and Bombay. Neither of these..statutes is 
repealed, though the Courts to which they -•"rere applicable have 
been abolished. But they are alterably by Indian legislatures, 
for they are not included in the 74st of statutes which, 
under the Indian Councils Act of 1861, those legislatures are 
precluded Irorn altering, and in fact they have been materially 
altered. For instance, the Mahomedan law of contract has been 
almost entirely superseded by the Contract Act of 1872 and 
other Acts. See Ilbert, Government of India, pp. 253 and 391. 

See also AJadhub Chunder v. Rajcoomar Doss (rf), and Nobin 
Chunder v. Romesh Chunder (e). , 

Act A"A VIII of 4855.—This Act repeals the laws then in 

forte relating to usury, and provides that in any suit in which 

interest is recoverable, the amount shall be decreed by the Court 

♦ 

at the rate agreed upon by the parties. It was thought by Phear f 
\J., in Mia Khan v. Bibi Bibijan (/), that the repeal of “laws, 
relating to usu*y n effected *by the said Act, extended to 3 
Mahomedan laws. According to that view, the rule of Mahorr.e- 
dan law which prohibits usury must he taken as superseded by 
the provisions of Act XX<7111 of 1855. If this be so, it is open 
to question whether the Indian legislature had the powev in 1855 
to alter.'by legislation tne provisions of the aforesaid statutes, for 
e tjhe subject of usa:y is clearly a “matter of contract abd dealing 
betwefn party and party ” within the meaning of those statutes. 
The rase above "referred to came before the High Court of Calcutta 


(</) (1874) 14 It.I..R. 76. 

(e) (1887> 14 Cal. 781. 

(/) (1870) 5 B.T.R. oOO. 
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iu the Exercise of its original jurisdiction on a reference ffom tlfe 

c 

Small Cause Court at Calcutt^,. The point, hqwever, has c ao prac¬ 
tical importance, for the prohibition of the Koran against the taking 
f of interest has been held to be n<r more thap a i/oral precept. f But 
no question as to the Act being ultra vires of the Indian legislature 
can ariseln so far as it repeals the rule of Mahomedan lavw- as tb 
usury introduced amongst other rules of that law by Regulations 
and Acts of the Government of India. 

‘ c Who is a MaKomedan ?—The status of a Mahomedan 
undeifthe Statutes referred to above, to have the ^lahomedan 
law made (the rule <Jt decision, depends upon his being a believer 
in the Mahomedan religion. The mere circumstance that he may 
call hifnself or be termed by others a Mahomedan is not enough. 
HiSePnly claim to have a special kind of law,npplied to him is that 
he follows and observes a particular religion thato of itself 
creates his law for him. If he fails to establish bis religion, his 
privilege to the application of its law fails also ( g ). 

Conversion to Mahomedanism. —But the rule that the 
Mahomedan law is to be applied to Mahomedans must be under¬ 
stood to refer to Mahomedans, not by birth merely but by religion 
also (h). The Mahomedan law therefore applies not only in the case 
of a person who was born a Mahomedan, but one who has become 
< a convert tq the Mahomedan religion (i). But the Mahomedan 
c law will not apply if the conversion to Mahonfedanism is merely 
a colorable one. In Skinner v. Orde (j), a Christian, who was 
c already th£ l husband in Christian marriage of a living Christian 
wife, lived and cohabited for several years with ar widow of native 
extraction who professed Christianity. In order to legalize this 
union, both he and the widow became Mahomedans and they 
contracted a marriage in Mahomedaij- form. Ine question 
in the case related to the guardianship c of thg widow’s daughter, 
and their Lordships of the Privy Council ‘ observed in passing • 
“ The High Court expressed doubts of thd legality of this 

0 c 

marriage which their Lordships ihii^k they were well warranted 

($0 llaj<iBahaduv v. Bishen Dayal (I§82) 4 All. 343. 

(70 Abraham v. Abrahm (1863) 9 M.I.A. 199, 243. 1 

(i) Jvicala Buhshx . Dharum S’nif/li (1866) KkM.l.A. 511,537-38. 

0‘) (1871) 14 M.LA. 309 ; 10 B.L.R. 125. 
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in entertaining’• (&). It is submitted that even if the conversion 
in tne abqve case b/td been bond fi^de, and not merely actuated by 
the desire to enjoj; the privileges ^of polygamy conferred ’by the 
Mahomedan law, the marriage would have been illegal, for a.per- 
son cannot by change of religion release’himself from obligations 
impo^ecl by the law to which be was subject prior to conversion. 
But could an obligation so incurred be cast off by a change of 
religion which is not only made honestly without 3 any intent to^\ 
commit a fraud upon the law, but ivith the mutual consent of ^ both ^ 
the parties^ffected by such obligation ? To ppt the question in 
a more specific form—could Christian spouse*, married in the 
Christian form,"’alter rights incidental to ^ the marriage, such as 
tbs^t of divorce, by subsequent conversion lo Mahomedanism,, and 
going through a form*of marriage a second time according to 
Mahomedan law ? A question similar to the above was raised in 
Skinner v. Skinner (/), but their Lordships of the Privy Council 
did not express any opinion upon it, as upon the view taken by 
their Lordships of the facts, it did not arise for decision. The 
spouses in that case were originally adherents of the Mahomedan 
faith. They subsequently espoused Christianity, and were mar¬ 
ried as professed Christians in a Church at Meerut. Some^ time * 
after the marriage, both'spouses Yeverted to their original creed, 
and Went through the form of marriage a second time ^according 
to Mahomedan law, a*id continued in the practice and profession 
of the Mahomedan faith until the deatji of the husband. Several 

v* "I • 

years before his death, the wife, in consequence of domestic un¬ 
pleasantness, left his house and n'fever returned to it. After bis 
death the wife brought a snit to recover one-eighth of the deceas- • 
ed’s estate as his widow according to Mahomedan law. The main 
plea set up in Oefeoce was flfAt she was divorced by the deceased 
according to A1 ahoKledan law §everal years before his deatlb, and 

i: 

l » ■» 

^7^) lb. p. 324. See also In the matter of Ram Kumari (1891) 18 Cal. 264, 
Whe^e t]ie High Court said : “ A sacred and solemn relation like marriage 
cannot, we think, be regarded as terminated simply by the change of faith 
of eithei spouse without notice to the other, or the intervention of a Court 
of Justice.” In that case a Hindu wife became a convert to alahome- 
danism and subsequently married a Mahomedan, and the question was 
whether she was guilty of tho offence of bigamy. 

(0 (1897) 25 Cal. 537, at p. 546. 
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was not therefore entitled to any share of the inheritance. But 
the divorce was not; proved, and the widow’s claim was allowed. 
Had it been shown that the deceased did, in faqt, divorce his wife 
according to Mahomedan form, the question would have ^-arisen 
whether, having regard to the fact that the first marriage was in 
the Christian form, the subsequent reversion to Mabomedanism 
and marriage in Mahomedan form could have the effect of enabl- 
< ing the husband to divorce the wife according to Mahomedan law, 
or whether he could effect a divorce only in manner prescribed by 
the law according r*o which the first marriage was celebrated. In 
Jowala v. Dharum c (m) , which was decided by the Privy Council in 
the y°ar 1886, their Lordships observed, “ Whether it is compe¬ 
tent for a family converted from the Hindu to the Mabomqdan 
faith to retain for several generations Hindu usages and customs, 
and by virtue of that retention to se£ up for itself a special and 
customary law of inheritance is a question which, so far as u their 
Lordships are aware, has never bfen decided. They must 
however, observe that, to control the general law, if indeed the 
Mahomedan law admits of such control, much stronger proof of 
special usage would be required than has been given in this 
case’? ( n ). But in the case of Khojas and Cutchee Memons, 
it has been held by the High Court of Bombay in a series of 
cases that in matters of succession and inheritance they are 
governed by the Hindu law. Both these sectc were originally 

Hindus who became concerts to Mahomedaniom about four 

< 

hundred years agd, but retained from times immemorial the 
Hindu law of succession. The leading case on the subject is the 
Case of the Khajahs and the *Memons y where it was held by Sir 
Erskine Perry that if a custom ac to succession is found to 
prevail amongst a sect of Mahomedans, and is valid in other 
respects, the Court will give effect ffor it, ahhough it differs from 
the rule of succession laid d e own in the Koran (o). K a custom 
opposed to the Hindu law of succession is alleged t$. eods;, 
amongst those sects, the burden of proof lies on the person 


(9/1 i (1866) 10 M. I. A. 511. 

(/i) lb. 538. ^ * 

(o) (1847) Perry, 0. C f 110, 2 Mor. Dig. 431 ; Abdul Cadur v. 

Turner (1884) 9 Bom. 158. 
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netting* up that custom (p). And it lias been held by the’ same 
Co*jrt A >hat the S^unni Bora Mahomedan community oS Gujarat 
and the Molesalarrfi Girasias of Broach are also governed ) by the 
Hindu law in matters succession and inheritance ((f). 

Where both parties to ) a transaction in dispute are 
Mahoinedans. —Where both parties to a u dealing u or Jransac- 
tion are Mahomedans, and a suit is brought in respect of that 
transaction, the dispute is to be decided according to Mahomedan* 
law, no matter whothe parties to the suit may be. A., a Maho- 
medan, m^kes a giftof his house to his wife B., alsp a Maho¬ 
medan. Subsequently A., without B.’s knowledge, hprrftws money 
from C., a European, on a mortgage of the same property. A. 
fails to pay the amount of the mortgage Jebt, and C. advertises 
the property for sa!,e. B. (Mahomedan) sues C. (European) 
for a declaration of her absplute title to the property, and to 
restrain C. from selling it. C. contends that the gift was made 
with intent to defraud subsequent transferees for consideration, 
and that it is, therefore, voidable at his option under the provi¬ 
sions of the Transfer of Property Act, 1882, section 53. The 
question of the validity of the gift must he decided by Maho¬ 
medan law, the parties to the gift being Mahomedans, though 
one of the parties to’tlie suit is a European. According to that 
law, the gift is not invalid because it may have been,made with 
the intent afpresaid (r). See also Transfer of Property Act, 
sections 2 and 1&9. The rul^ of decision would be the 

same even if both the parties to the suit were non-M&honiedan?, s> 
as where B. hrd assigned her interest in the house to a Parsi, 
and the suit had been brought by the assignee. o 

Where only one of this parties to the transaction 
is a Mahomedan. —Ii ^this case, questions in dispute are to be 
determined according to ‘‘the laws and usages of the defendant 

y J 

v) V ' J 

(]/) Ilirbai v. Gorbai (1875) 12 IB. H. C. 294, 305; Itahhnatbai v. 
jiirbftt (1877) 3 Bom. 34 ; In re Ilaji Ismail (1880) 6 Bom. 452 ; 
Ashabai v. Haji Tyeb (1882) 4) Bom. 115 ; Mahomed Sidirk ,y. Haji 
Ahmed (1885) 10 bom. 1. In the good* of Mvlbai (18G6) 2 B.H.C. 276. 

( q ) Bai jUaiji y. Bai Santoh (1894) 20 Bom. 53 ; Fatesangji v. 
Harisaiujji , ibid., 181. 

(r) See Azhn Unnissa y. Bale (1871) 6 M. H. C.455. 
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The Mahomedan law can, therefore, apply only wherj the 
defendant is a Mahomedan. r A., a Mahometan, borrows money 
from B., a Hindu. * (Here only dhe of the parties to the transac¬ 
tion is a Mahomedan). A. dies leaving twp sofs, C. and D., and 
they divide the estate equally between them. B. then sues C. 
alone to Recover the whole debt. ’ The question whether 0. can 
be rendered liable for the whole debt f is to be decided witlf re¬ 
ference to Mahomedan law, the defendants being Mahomedans, 
1 end according to that'law A, is not entitled fto a decree against 
( 0. forrmore than a moiety of the debt ( s)v 

5 , In Bengal^ N.-W. P., and Assam.—As to Bengal, 
North-West Provinces, and Assam, it is 'enacted by 
Act $MI. of 1887, section 37, that the Civil Courts of 
tho§e Provinces shall decide all questions relating 
to “ succession, inheritance, marriage, .... or any 
religious usage or institution,” by the Mahomedan 
law “ in cases where the parties are Mahomedans,” 
except in so far as such law has, by legislative enact¬ 
ment, been altered or abolished. In other cases, or 
in cases not provided fpr by any other law for the 
time J)eing in force, the Court shall act according 
to justice, equity, and good'conscience. 

Extent of application of the Act. —Tlje Civil Courts Act 
XII. of 1887 extends to the territories for the time being 
respectively administered by the L&utenant-Goverifor of Bengal 1 
the Lieutenant-Governor of the Xorth-Western Provinces, and 
tlje Chief Commissioner of Assam, except such portions of those 
territories as for the time being afe not subject to the ordinary 

civil jurisdiction of the High Courts. < <• 

c 

Justice, equity, and good conscience.— These twords were 
originally synonymous with the rules c of natural reason, or the 

C c . • . t 

law of nature. But in British India they have generally been 1 
interpreted to mean the rules of English law so far as they* are 

r 


CO Bussunteram v. Kamaluddin (1885) 11 Cal. 421. « The doubt 
expressed in the case as to the applicability of Mahomedan law cannot t 
be sustained. 4 
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5 , > * 
applicable to Indian society and circumstances (<). “Anc? thus 
undef thp influence of English judges, native law and uscge were, 
without express legislation, largely supplemented, modified and 
superseded by English law («).” ■> 

Custom. —Th^ above Act^ ‘*give3 no opening, where parties 
afe Mahomedans, to the consideration of custom ” ; evidence, 
therefore, is inadmissible under that Act to prove a custom of 

succession at variance with the Mahomedan law 1 

o » -> 

6. In the Mufassa! of Madras.— As to the Mufagsal 

of Madras, it is enacted by the Madras Civil’ Courts 
' Act III. of 1873, section 16, that all questions regard¬ 
ing “ succession, inheritance, marriage, . •> 

or tiny religious usage or institution” shall be decided 
in cases where the' parties are Mahomedans, by the 
Mahomedan law, or by* custom having the force of 
law, ‘and in cases where no specific rule exists, the 
Courts shall act according to justice, equity, and good 
conscience. 

Custom. —Note that the above Act expressly recognizes 

r j 

custom, unlike the provisions of Act XII. of 1887. 

7. In the Mufassal of Bombay.— As to the Mufas- 
sal of Bombay, it is enacted by Regulation IV. of 
1827, section 26, that “the law to be observed in 
the trial of suits shall be Acts of Parliament and Re¬ 
gulations of Government applicable to the case; in the 
absence of such Acts and Regulations, the usage of , 
the country in which thp> suit arose; if none such 
appears, the-,law of the defendant, and in the absence 
of specific law and Usage, justice, equity, and good 
conscience alone.” 0 

j 

2 

($) T Vvyliela v. Shehli Maslvdin (18S7) 11 Bom, 551,561', L. R. 14 
J;>A. 89, 96; Bada v. Babaji (1865) 2 B. H. C. 36, 38 ; Webbe v, Lester 
(1865) 2 B. H. C. 52, 56. , , 

( [u ) liberty Government of India, 394, 

(v) Jammya v. Biioan ()900) 23 All. 20: Ilahivi Khan v. Gul Khan 
(1882) 10 C.L.R. 603, 605. J 



10 


f f 

MAHOMEDAN LAW 


In a recent case, the High Court of Bombay gave effect to U 
usage prevailing in this country of performing.rites and cecemenies 
at the graves of deceased Maholmdans, and granted an injunction 
at the suit of the Maliomedan residents of.Dh^fwar restraining a 
purchaser from the owner of tht* graveyard fronqobstructing them 
in performing religions ceremonies at the graveyard ( w ). c ‘ 

• ^ C 

8. In the Panjab —As to the Panjab, it is enacted 
by the Panjab Laws Act IV. of 1872, sections 5 
and..6, as follows :— 

c * c 

“ In questions regarding succession, . . . .‘betrothal, 
marriage,' divorce, dower,.... adoptioji, guardian- 1 
ship; minority, bastardy, family relations, wills, leg¬ 
acies, gifts, partitions, or any religious usage, c or 
institution, the rule of decision shah, be— 

(i) any custom applicable to the parties con¬ 
cerned, which is not contrary to justice, equity or 
good conscience, and has not been, by this or any 
other enactment, altered or abolished, and has not 
been declared to be void by any competent authority; 

(3) the Maliomedan law, in cases where the 
oarties are Maliomedans, .. except in so far as such 
aw has been altered or abolished by legislative 
enactment, or is opposed to the provisions of this Act, 
or has been modified by any such custorq as is above 
referred to.” ® 

“ In cases not otherwise specially provided for, the 
Judges shall decide according to justice, equity, and 
good conscience.” [ t 

Custom.—“ As regards Mahomedans, prostitution is not looked 

on by their religion or their lawsVvitb £ny more favorable eye 

than by the Christian religion and laws.’’ Accordingly the Chief 

Court of the Panjab refused to recognize a custom of theJ^aifchaS 

which aimed at the continuance of "prostitution ns a family business, 

and tlie decision was upheld by the Privy Council on appeal (x). 

_ _ - --- —«- 

(iv) liamrao v. Mnstumlilian (1901) 26 Born, 198. 

(a?) Ghasiti y.' Ghasiti (1S93) 21 Cal. 149 ; L. R. 20 I. A. 193. 
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9. In Oudh .—The provisions of the Oudh Laws 
Act XMDI. o£,;i876, sectipiis 8, for the law to be 
administered in the case of Mahomedans, are the 
same as in the Panjab. 


') 


10 ? In Central Provinces —As to the Central 
Provinces it is enacted by the Central Provinces Laws 
Act XX. of 1875, sections 5 and 6 as follows :— 


“In questions regarding inheritance, .... bejfcro- -> 

thal, marriage, dower, .guardianship, minority, 

bastardy, family relations, wills, legacies, gifts, parti¬ 
tions, or any religious usage or institution, the ride of 
decision shall be the Mahomedan law in cases where 
the parties are Mahomedans, .... except in so far as 
such law has been, by legislative enactment, altered 
or abolished, or is opposed to the provisions of this 
Act: 


provided that, when, among any class or body 
of persons or among the members of any family, any 
custom prevails which is inconsistent with the law > 
applicable between such persons under this section, 
and which, if not inconsistent with such law, would 
have been given effect to as legally binding, such 
custom shad, notwithstanding anything herein con¬ 
tained, be given effect to.” ) 




“ In cases not provided for by [the above clause], 
or by any other law for the time being in force, the 
Court shall act according to justice, equity, and good 
conscience.” ' * 

11. ° In Lower Burma. —The provisions „ of the 
Low$r Burma Courts Act XI. of 1889, section 4, 
' for the law to be administered in case of Mahome¬ 
dans, are the same as in the Mufassal of Madras. 

•See section 6, above. There is no statutory provision for 
the application of Mahomedan law in Upper Buima. 


''w • 
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c Mahomedan SeCts and Stsb-Sects. 
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0 c t c 

12. Sunnis and Shiah.?* —The Mahomedans are 
divided into two sects, naihely, the Sunnis and the 
Shiahb. * c c 


13. Sunni sub=sects. —The Sunnis are divided 
into four sub-sects, namely, the Hanafis, the Malikis, 

the ‘ Shafeis, and the Hanbalis. 0 

The Sunni Mahomedans of India belong princi¬ 
pally to the Hanafi/school. 

c c 

Presumption as to Sunniism —The gi-eat majority of the 

Mahomedans of this country being §unnis, the presumption will 
be that the parties to a suit or proceeding are Sunnis unless it is 
shown that the parties belong to the Shiah sect (y). 

14. Shiah sub-sects —The Shiahs are divided 
into three sub-sects, namely, the Asna-Aasharias, the 
Ismailias, and the Zaidyas. 

The Khojas and the Borahs df Bombay belong 
to the Ismailia sect. 


15. Each sect to be governed by its' law. —The 

Mahomedan law applicable to each sect i£ to prevail 
as to litigants of 'that sect. t 


c It was so held by the Judicial Committee of the Privy Coun¬ 


cil in Deedar Hossein v. Zuhoor-o&.i Nissa (s). The Sunni law will 
therefore apply to Sunnis, and the Shi^h law to Shiahs, and the 
law peculiar to each school and sub-gect will dpply to persons 
belonging to that school or sub-sect. And it has be^g held by 
the Allahabad High Court thaVa woman of the Sunni sect marry¬ 
ing a Shiah husband is entitled to t|ie privileges secured fo* her 
married position by the law of her sect, the Courit observing, “ no 


T 


(y) Bajatun v. Bilaiti Khanuni (1903) 30 CaK 683, 6S6. 
(c) (1841) 2 M.1.1. 441, 477. 
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authority has been c ( ited to us for the theory that a Sunni woman 
contracting marriage with a Shiah becomes thereby governed by 
the Shiah law.” Nasrctt Husain v. liamidan (1882) 4 All. 205. 

16. Change from one Sunni sub-sect into another.— 

Every Sunni Mahomedan, who has attained the' age 
o£ puberty, can renounce the doctrines of • the bdb- 
sect to which he belongs, and adopt the tenets of any 
of the other three sub-sects. . * 


This follows from the judgment of the Bombay High C’ouVt 
li) Muhammad Ibrahim v. Gulam Ahmed (a). In that case, a 
Mahomedan female of the Shafei sect, after attaining puberty,, 
adopted the tenets of the Hanafi school, and married without her 
father’s consent. The marriage was valid according to the Hanafi) 
law which did not require the father’s consent, she having arrived 
at the age of puberty; but it was not valid according to the 
Shafeite law which required such consent, though she had attained 
puberty. The above facts gave rise to the broad question whether 
after puberty a Sunni Mahomedan female of any one sect could 
elect to belong to whichever of the other three sects she pleased,. 

Li 

and it was held that she was at liberty to do so, and that the 
marriage in question was tfhder the circumstances valid. Though 
the case' was that of a female, the authorities on which the judg¬ 
ment was based justify' the wide terms of the section set out 
above. 

i „ ■ ■ i 

In Hayat-un-nissa v. Muhammad Alt Khan (5), a Sunni 
Mahomedan female, ai’ter her marriage with a Shiah husband, con¬ 
formed outwardly to bis religion, apd the question was whether 

after the death of the husband,,, she’ had reverted to the Sunni 

') 

creed. The importance of rathe question arose from the rule of 
succession set out in section 21 below, and it was held by their 

Lordships of; lie Privy Council that the succession to her estate was 
governed by the Sunni law as throughout her widowhood she was 
a member of the Sunni sect, having returned to the religion of her 
youth, and discarded that which was temporarily imposed upon 


(</) (1864) 1 B.H.C. 236. 

(b) (1890) 12 All. 290, L.R. 17 I.A. 73. 
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her by the necessities of her position as a Shiah wife.' But' the 
point to be noted here is that it was not suggested cither* in the 
High Court, nOr before theif Lordships, tfSat a Sunni Mahomedan 
was precluded from adopti-ng the teneta'of the Shiah sect, or 

having once done so, (rom renouncing the new^ creed and reverting 
to the old one. ( a 


c 

o 


c 




<r 


C 


c C 


O 

C 


c 


u 


e 


c 

C C 


c 

C 




c 


C 


c 




> 



* ' ' CHAPTER III. 

* ^ ' 

S o 

Sources and Interpretation’ of . 

:> > > 

Mahomedan Law. 

O * 

- a 5 ... 

17. Sources of Mahomedan Law —There are /.our 
sources of Mahomedan law, namely, (1) the Koran; 
(2) Hadis, that is, precepts, actions and sayings of the 
prophet Mahomed not written down during his life¬ 
time but preserved by tradition and harjded down lay 
authorised persons; (3) Ijmaa, that is,* decisions of 
the companions of Mahomed and his disciples; 
and'- (4) Kiyas, being analogical deductions derived 
from a comparison* of the first three sources wh£h 
they did not apply to any particular case (o). 

a 

The Kiyas requires the exercise of reason, and it appears that 
though Abu Hanifa, the founder of the Hanafi sect of Sunnis, 
was so much inclined to the exercise of reason that he frequently 
preferred it in manifest cases to traditions of single authority; the 
founders of the other Sunni sects seldom resorted to Kiyas ([d ). 


4 


18. Interpretation of ths Koran —The Courts, in 

administering Mahomedan law, should not as>a rule 
attempt to pu.t thdir own construction on the Koran 
in opposition, to the expyess yuling of Mahomedan 
commentators of great antiquity arid high authority. 

It was so laid down hy their Lordships of the Privy Council in 
Aga Mahomed Jaffer v. Koolsom Btebee ( 0 ). In that case it was 
held by the Recorder of Rangoon on the authority of a passage of 
the Koran (Sura II. vv, ^41-2) that a Mahomedan wid(*w was 
entitled to maintenance 5 out of J the estate of her deceased husband 
fo* one year after his death, in addition to her share of ^he in- J 
heritance, though the contrary is stated to be the law in the 
Hedaya (Book IV .\ ch? XV, sec.iii) and the Tmamia ( Batllie, 


(e) Morley, Introd., ccxxvji. 
(//) 76., p ccxxxvii. 

(e) (1897) 25 Cal. 9,18. 


.0 

j 


* .> 


3 





( 


1 


c 



{ 

t 


MAHOMEDAN LAW 


o 


p. 170). Their Lordships held, following tire latter authorities, 
that the widow had no sudfright, and observed that it was not for 
thenr to speculate on the mode in which the text quoted from the 
Koran was to be reconciled with the faw as laid down in the 
Hedayg and the ImarniS. Their tLordships proceeded to say : It 
would be wrong for the Court on a«point of this kind to (attempt 
to put their own construction on the Koran in opposition to the 
express ruling of commentators of such g^reat antiquity and high 
authority.” c 

19 t c Precepts of the Prophet —Neitherthe ancient 
texts nor the* precepts of the Prophet Mahomed should 
be*taken literally*" so as to deduce from them new 
rples of law, especially when suefy proposed rules do 
not conduce to substantial justice. 

It was so laid down by their Lordships of the Privy Council in 
Abdul Fata Mahomed v. Rasamaya (/), on appeal from the High 
Court of Calcutta. It was there held by a majority of the Pull 
Bench of the High Court that a dedication of property, for the 
benefit of the settlor’s family in perpetuity, with an ultimate gift 
for the poor which was not to take effect until after failure of the 
descendants of the family, does not constitute a wale/. On the 
other hapd, it was held by Amir Ali J., in his dissenting judg¬ 
ment, that a gift to the donor’s descendants without any mention 
of the poor might be supported as a wakf. In support of his 
view, the learned , judge relied on a precept of the Prophet 
Mahomed to the effect that “a pious offering to one’s family to 
provide against their getting in^o want, is more pious than giviDg 
alms to the beggars. The most'excellent of sadakah is that which 
a man bestows upon his own family.” Their Lordships upheld 

the decision of the majority, and in commenting upon the judg- 

( (• 

ment of Mr. Justice Amir Ali, observed as follows i “ Clearly 
the Mahomedan law ought to govern a purely Mahomedan dis¬ 
position of property. Their Lordships have endeavoured to the 
best of <iheir ability to ascertain and apply the Mahomedan law as 
known and administered in India; but they cannot find that it is 

• - ---- 

C CO (1894) £2 Cal, 619, 632; L.R. 22 I.A. 76, 86. 
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in tftcordiTDce with the absolute, and as it seems to them extrava¬ 
gant, application of abstract precepts taken from the mouth of the 
Prophet. Those precepts may be excellent in the,ir proper appli¬ 
cation ..Bi$ it jyould £e vjrong to the great law-giver to 

suppose that he is thereby commencing gifts for which the donor 

exercises ao self-denial.” * • 

• • 

The words of the section are borrowed from the judgment of 

their Lordships in Baqar Ali Khan v. Anjuman Ara Regam (</). 

* 

Abie Hanifa and Jus fcco disciples. —“ It is a general rijle 
of interpretation of the [ HanafiJ law’ that where there is differ¬ 
ence of opinion botween Imam Abu Hanifa' [ the* founder of the 
Hanafi school] and his two disciples, Qazi A*bu Yusuf and Imam 
Muhammad, the opinion^of the majority prevails” ( h ). • 

Abu Hanifa and Muhamrqad were purely speculative juris¬ 
consults; but Abu Yusuf, whilst equally versed in traditional lore, 
had, in his position as Chief Justice of the Empire of Khalif 
Harun-ul-Rashid, the advantage of applying legal principles to the 
actual conditions of human life, l< aud his dicta (especially in 
temporal matters ) command such high respect in the interpreta¬ 
tion of Muhammadan law’, that whenever either Imam Abu 
Hanifa or Imam MuhanAnad agrees with him, his opinion is 
accepte'd by a well-understood rule of construction ” (i). 

20. Ancient texts.— N ew rules of law are not to 
be introduced because they seem to lawyers of the 
present day to follow logically from ancient texts 
however authorifative, when the ancient doctors of 

the law have not themselves, drawn those conclusions. 

• 

It was so lsid down by tlieir Lordships of the Privy Council 
in Baqar Ali Klian v. Anjuman Ara Begam (j), where it was 
held, overruling a decision ^)f the Full Bench of the Allahabad 


* * 


ig~) (190!>) 25 All. 236,254. 

(Ji) Per Mahmood, J* in Aglia Ali Khan v. Altaf Hasan Khan (1892) 
14 All. 429, 448; Abdul Kadir v. Salima (1886) 8 All. 166-167. • 

(0 (1886) 8 All. p. 162, see also Muhammad Aziz-ud‘din v. The Legal 
Remembrancer (1893) 15 All. 321, 323. B 

(j) (1902) 25 All. 236, 254. * . 
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H?gh Court (£)> that a valid walcf can be created by will as nuch 
by the Shiah law as by the Sunni law. In thfe case jjist Q : ted, it 
was held by Malmood, J., that as a wa /./^according to Shiah law 
was a contract, and required delivery of seisin, a Shiah could not 
make a valid wakf by will^ It was in reference to this part of 
the judgment that the c ir Lordships made the c observations which 
are ket out in the present section. < ± 


(ti) Agha Alt Kalian v. Altaf Hasan A r ftane(18 i J2') 14 All. 429. 
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• * . CHAPTER IY. 

Of Succession in General. 

21.* Application*of a* iVf£homedan’s estate.— The 

property of a deceased Mfiliomedan is to be applied 
successively in payment, of (1) his funeral expenses 
and death-bed charges, (^) expenses of obtaining 
probate or letters of administration, (3) -wages due 
for services rendered to the deceased within three 
months ne*:t preceding his death by any labourer, 
artisan or domestic servant, (4) other debts*of the 
deceased according to their respective priorities (if 
any*), and (5) legacies not exceeding one-thirc£of 
what remains after idl the above payments are mad?; 
the residue is to be distributed among his heirs 
according to the law of the sect to which the deceased 
belonged at the time of his death. 

According to Mahomedan law proper, the property of a de¬ 
ceased Mahomedan is to be applied in the first place in payment 
of his funeral expenses; secondly, in discharge of his debts ; 
thirdly, in payment of the*legacies,to the extent mentioned in* the 
section.; and the residue is to be divided among his heirs: 
Rumsey’s Al Sirajiyyaji, 12. And here it may be noted that a 
Mahomedan cannot dispose of by will more than one-third of 
what remains after payment of* his funeral expenses and debts. 
The provisions for th,e order in which death-bed charges and the 
wages specified in the above section are to be paid, and the 
provision for expenses of obtaining,*probate and letters of adminis¬ 
tration, occur hi the ProbatS and Administration Act, 1881, 
ss. 101-105, which applies amongst others to Mahomedans. * The 
last-mentioned provision htis the effect of reducing the 
(Jev’isable third to the extent of the expenses of taking out 
representation, the death-bed charges being merely a species of 
debt, and the residue divisible among the heirs will also be 
reduced to the same extent. Thus far, the rule of Mahomedan 
law set out above is superseded by the provisions of the Probate 
and Administration Act. • 
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The priority of debts over legacies is alsoc recognised by the 
said A r ct, s, 105. Having ‘'regard to the order in whicli the 
debtsc are to be paid, that is to say, beib^e distribution of the 
estate, it was held by the High* ‘Court of ( Allhhabad in a recent 
case tlyit a decree obtained by, a widow for^'her dower payable 
out o£ the estate of her deceased ( husband, being substantially 
a decree for payment of a debt due by the estate, had priority 
over a decree obtained against an heir of the deceased by a 
creditor of the heir (l). a 

c ' • c 

Law of the sect to which the deceased belonged.—It has been 
held by the'JudiSial Committee of the Privy Council that the 
succession to the estatt of a deceased IVlahomedan is governed 
b^the law of the sect to which he belonged at the time of r his 
death, whatever may be the sect to which the persons claiming 
his estate as heirs may belong. A,' a Shiah, sues B, a Sunni, for a 
declaration of his right to succeed to the estate of 0. The facts 
are such that if the succession was governed by the Shiah law, 
A would be entitled to succeed ; but if it was determined by the 
Sunni law, B would be entitled to succeed. It is found that 
t C, at the time of his death, belonged to the Sunni sect. The 
succession will therefore be governed f by the Sunni law, and 
B is entitled to succeed (m). t 

22. Vesting of Estate in Executor and Adminis¬ 
trator. —The executoy or administrator^ as the case 
may be, of a deceased Mahomedan, is, under the. 
provisions of the Probate and Administration Act, 
v 1881, his legal representative for all purposes, and 
all the property of the deceased vests in him as 
such. t c ” c 

c 

Sec Probate and Administration Act C V of 1881, s. 4. An 
1 executor ( wdsi ) under the t Mahomedan law is inertly manager 
of the estate, and no part of the estate of the deceased t vests in 
him 1 as such. And the result was the same <sven where probate 
of the will of a Mahomedan was granted, prior to the date of 

( l ) Bhola Nath v. Maqbul-un-Nissa, (1903) 26 All. 28. 
r ( 7 11 ) Rayai-un-Nissa v. Mul^mviad (1890) 12 All, 290, L. R. 17, I.A, 73. 
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the* Probate and Administration Act, by the late Supreme Cofarts 
and flhe pwsent High Courts in exercise of powers under their 
respective Charters (*n). Since the enactment of that Act, all 
the property of a deceased Mflhornedan vests in his executor as 
such, and the vesting is not *mspen<^od till the grant of 
prdbate. * This provision enables* the 'executor before prolate to 
give a valid discharge to the debtor, and places him in the same 
position in that respect as an executor by English law (o). It is 
hardly necessary to observe that what vests in the executor or 
administrator under the Prdbate and Administration Act is #he 
legal estate as distinguished from equitable estate/ « 

“ All the property of the deceased ve^ts in him as suchf 
See«*notes to the following section unde? the head “ Effect of 
subsequent grant of administration.” % 

23. Devolution of inheritance. —Subject to the 

provisions of the foregoing- section, the whole 
property of the deceased when he dies intestate, 
or, when he has left a will, so much of it as cannot 
be, or is not, disposed of by the will, devolves 
on his heirs ,in sp ecific shares-Sat the moment of his 
death, and the devolution is. not suspended by reason 
of debts being due from the deceased. 

The above role follows from the decision of the Allahabad 
High Court in »Jafri Begam v. # Amir • Muhammad (p) read with 
the preceding section. According to Mahomedan law proper, 
which does not rec&gnize any representation to the estate of a 
deceased Mahomedan ( q ), the gstate of the deceased devolves 
upon the heir^ in specific ijliare^ immediately upon his death 
(?•). It is not, however, »the legal estate alone which vests 

--- ’ -- t - : - 

(n) Sliaik* Moosa v, Shaik Essa (1884) 8 Bom. 241, 252. 

» (0) lb., p. 255. * * 

(/>) (»1887) 7 All. 822, followed in Muhammad Aivaizx. liar Saltai 

(*1885 ) 7 Al*. 716. 

(g) Amir Dulhi)i\. Bay Nath. (1894 ) 21 Cal. 311, 315. 

( r ) A contrary opinion was expressed by Markby, J., in AssJmathem 
Nessa BAce \ f . Lutchmceput S>ugh (1S78) 4 Cal, 1 42. 158, where the 
learned judge stated that *" on the decease of a Mahomedan, neither 
his estate vested immediately in his heirs, nor did his 3eirs immediately 
become liable to his debts.’’ But this iSj no longer law,» 
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in the heirs, but both the legal and the eqriitable estate. The 
vesting or devolution of 'inheri tance doe£ not depend on‘the 
distribution of the estate which is dealt with in s. 24 below. Nor 

c 

is it contingent upon, or suspended, till payment of debts due 
from the estate. Any- one 6 f the heirs may* therefore, alienate 

his .share of the inheritance by ^absolute sale or by rportgage 
notwithstanding any debts which might be due from the deceased. 
This explaino the principle underlying the decision of the Privy 
Council in Bazayet Ilossein v. Dooli Chand (s ), where it was 
held thg.t a creditor of a deceased Mahomedan cannot follow his 
estate ihtoiihe hands of a bond fide purchaser for value to whom 
it has been alienated fyv his heir-at-law (see s. 2 d, below). * 

The doctrine of ^‘Vested Inheritance” set out in s. 3 ^ also 
follows from the same rule. 


Effect of subsequent grant of administration .—It has been 
stated above that what vests in the heirs is not only the legal, 
but also the equitable estate. If letters of administration are 
subsequently obtained, the legal estate will be transferred to the 
administrator ( see s. 22). And if in the meantime some of the 
4 heirs have disposed of their share as they can well do, it is the 
legaV estate in the remaining* property that alone can vest in 
i the administrator. It is not clear how, under those circumstances, 

^ full effect can be given to the words of the 1 'preceding section that 

all the property of the deceased shall vest in the administrator 
i as such.* o 

• * p 

24. Distribution. —If the estate is not completely 

1 involved in debt, the heirs may divide it at any time 
after the death of the deceased, and the distribution is 

payment of the debts. 

l 

Tin's, it is submitted, is the correct reading of ‘^he passage 

quoteef from Mr. Hamilton‘s Hedaya in the Full Bench case df 

Hamir Singh v. Zcilia (t ), aud .again referred to in 'Pirthipal 
* £ 

Singh v. Husaini Jan (u). The said passage runs as follows: “The 


not diable to be suspended till 


(*) (1878) 4 Cal. 402, L.R. 5 I. A. 211. * 

(0 (1875) 1 Ah. 57, 5!). 

‘ 00 (1882)*4 All. 861. C 
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circumstance of a sjnall debt attaching to the estate of a deceased 
person does not prevejnt the heirs from inheriting, whereas *if the 
estate were completely involved in debt they would be prevented”; 
Hedaya» Bk. XXVI? CJ\ III. • Buf it does not follow that if the 
debt is not small, *but of considerable amount, the distribution 

• f * i 

should ])e suspended’till the debt is paid. “ What the Mahomedan 
law says is that it is only when the estate is completely involved 
that the heirs cannot take the estate, and a division qjnongst them 
cannot be allowed beforl the debts are discharged 99 (#). u What 
;s meant by t>he heirs to an insolvent estate being prevented fit>m 
inheriting simply refers to the rule that nothing wilj b# left for 
them to inherit if the liabilities of the deceased swallow up the 
wln^e estate” (tv). u The inheritance of anjieir like a legacy •may 
be absolutely defeated Wf the debts of the deceased at the ?i$ie 
of the administration of his estate are found to absorb the whole 
of hit* property’* (.r). 

25. Liability of heirs for debts —After the estate 

is distributed, each heir is liable for debts due from 
the deceased to the extent of a share of the debts 
proportionate to his share of tjie estate. 

This rule was the iasis of the decisions in Hamir Singh v. 
Zakia (y) y and Pirthipal .Singh v. Husaini Jan ( 2 ), 

26. Alienation by an heir of his share before 
payment of debts — (1) Any heir may alienate before 
distribution of the estate t his own *share either by 
absolute sale or by mortgage, and give the alienee a 
good title thereto, notwithstanding any debts that* 
might be due from th« deceased, provided that the 
alienee acts iy good* faith and under circumstances 
which ase not sifch as/to raise a reasonable presum- 

, tion thaf he had notice of the debts. » • 


(/•) Bimuntera.n v. Kamalutldin ("1885) 11 Cal. 121, 428. 

("0 Jafri Beg am v. Amir Muhammad Khan (1885) 7 All. 8:42, 839. 

( x ) lb., p, 838. 

(y) (1S75) 1 All. 57. * , 

(s) (1S82) 4 All. 361. . 
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(2.) But where the estate consists .of immoveable 
property, and the alienation is mgde by ah heir "of 
his .share in such property during the pendency of 
f a suit brought b}? a creditor irf Winch a decree is 
made t for payment of the; debt out of the estate, the 
‘ alienation cannot affect the lights of the creditor, and 
he may execute the decree by attachment and sale of 
' the share bo alienated. *• 

1 . * i 

‘ \Clause (2).—The statement of law in cl. (1) follows from 
the rule laid down in s. 23 above. It rests upon tlie decision of 
the Privy Council in Bazayet ffosseinx. Dooli,Chund (a), and 
is ip accordance with* - the English law applicable to heirs and 
devisees as to real estate, and to executors as regards personalty. 

_ ( jj 

In that case, it was stated by their Lordships, that “ a creditor of a 
deceased Mahomedan cannot folloaV his estate into the hands of a 
bond fide purchaser for value to whom it has been alienated By his 
heir-at-law.’’ But an examination of the case shows that the rule 
is to be confined to an alienation by an heir of his own share, and 
that it cannot be extended to a transfer of all tlie property of which 
the heir is in possession. This view is borne out by a recent 
decision of the High Court of Madras wh^re it was held that a sale 
by an heir, who was in possession of the entire inheritance, was not 
binding upon other heirs beyond what was necessary for payment 
of debts due from the deceased (b). It is true that under the 
English law an heir-at-law May dispose of all the lhnds that have 
descended to him, add an executor or administrator may dispose of 
the whole personal effects of the deceased, and that they cannot be 
followed by creditors into the ‘hands of the alienee. But the 
distinction between that and the Mahomedan law is that in the 
one case the whole of the realty or personalty is vested in the 
heir-at-law or the executor or administrator ‘ as the cage may be, 
‘while, irf the other, the whole .estate does not vest in any single c 
hew, but in all the heirs in specific shares (see s. 23). Moreover 
their‘L<>rdships say in another part of the judgment : “ At that 

time, if* Najmooddin were the legitimate son of the, deceased,— 



1 


(a) (1878) 4 Cal. 4 - 402, L. R. 5 I. A. 211. 

(b ) Pat hum iMiabi v Vittil Uijunaehabi (1902) 26 Mad. 734, 739. 
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and it has now b$en decided that he was,—he had the right* to 
convey his awn share of the inheritance, and was able to pass a 
good title to the alienee, notwithstanding any debts which njight 
be due fiom his deceased father.*’ The case of Wahiclunnissa v. 
Shubrattun (c), the principle whereof their*Lordships thought was 
applicable to the case* before them, also related to the share of an 
heir. The share was seized and sold in execution of a decree 
against the heir, and it was there held that the execution-pur¬ 
chaser had a right to ilold the share 8gainst* a creditor of the 
ancestor who iad obtained a decree for his debt before the seizure 
in execution. J , • 

The rule may be explained by an illustration: A Mahometan 
dies ^leaving a widow and a son. The s?bn sells his share tp a 
purchaser who has no notice of the debts due from the deceased. 
Subsequently a creditor of the deceased obtains a decree for pay¬ 
ment or his debt out of the estate of the deceased, and in execu¬ 
tion of the decree seeks to attach the share of the son in the hands 

of the purchaser. The share cannot be attached. 


Clause (2 )—This clause sets out the general rule of law 
relating to the doctrine of lis pendens dealt with in the Transfer 
of Property Act, 1882, S;*52. It is an essential condition of* the 
application of that doctrine that the property must be immove¬ 
able property. Moreover, the creditor’s decree must be against 
the estate, and not a merely personal decree (d). If these two 
conditions are satisfied, an alienation made by an heir during the 
pendency of the creditor’s suit will not have the effect of passing 
a good title to the alienee as against the creditor or a purchaser 
in execution of the creditor’s decree*. 


27. Alienation by Iieir for payment of debts— An 

heir in possession of any part of the estate may apply 
the same hi payment of debts due from the deceased. 


V) (1S70) 6 B. L. It: 54. 

(A) Bazayet Ilosseini v, Do oil Clinnd , supra , followed in Yasin Khan v. 
Muhammad Yai Khan (1807) 19 All. 604. In Bhola Nath v. Maqhul-un - 
A issa (1903) 2G All. 28, it is Stated that the decree in the latter case was a 
simple money-decree, a fact which was overlooked by tAe learned judges 
who decided that case. ^ • ( 
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and may for that purpose alienate the property , : n his 
possession so as to pass a good tit|-e to the alienee as 
against the other heirs.' , 

C L ( £' o 

It was so held by tlje High 4 Comt of Madras in a recent case 
(#). \he ground of the decision was that if a sale in execution of 

f c- 

a decree obtained by a creditor against an heir in possession of 
the estate isjrinding upon other heirs though they may not have 
been parties to the 1 decree, it can make no difference whether the heir 
ctaets the demand by a bond fide voluntary sale or tpe property is 
brought to sale in execution of a decree obtained against him. In 
this respect the Court adopted the view held by the High Court s 
of Calcutta and Bombay (/) set out in s. 29 below. 0 

t. 

* But it is doubtful whether a voluntary *Sale by an heir in posses¬ 
sion of the estate for payment of^debts^Tue from the deceased will 
be held binding on the other heirs by the High Court of 'Allaha¬ 
bad, for it has been laid down by that Court that a sale in execution 
of a creditor’s decree obtained only against such heirs as are in 
possession of the estate is not binding upon other heirs (g). If a 
sale in execution of a decree made after full enquiry in open 
Court, is not binding upon other heirs, it is probable that no 
greater effect will be given to a voluntary sale. But such c a view 
would be opposed to the opinion expressed by the same Court in 
an earlier case ( [h ), which is quite in accord \tith the rule laid 
down in the present sectioL. <. 1 «• 

28, Suit by creditors against executor or adminis¬ 
trator —If the estate is represented by an executor or 
administrator, a suit by* a creditor of the deceased 
ought to be instituted against tvhe executor or admin¬ 
istrator as the case may be. < f 

o 1' 

Thi? follows from the provisions of s. 22 above. € 


(e) Pathummabi v. Vittil Ummachabi (1902) 26 Mad. 734. 

(/) baralava v. Bhimaji (1895) 20 Bom. 338. t 

GO Jafri Beg aw v. Amir Muhammad (188f>) 7 All. 822. 

(li) Hasan AH v. Mehdi Husain (1877) 1 All. 5c3, This case is not 

referred to ii PJafri Begands c^e. 
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2& S,uit by creditor against heirs —In other 
cases, the creditor may, after - distribution of 'the 
estate, sue any one or more of the heirs, and, before 
distribution, any heir or heirs in possession of any 
pant of, the estate (z), ^subject 'to the following 
provisions : • 

(1) If tlm estate is distributed, and tjie suit is 

brought against s'bme only of the* heirs of the 
deceased, the creditor ik not entitled to a decree for 
the whole amount of his debt, but pnly for an 
amount proportionate to the aggregate share of the 
defendants in the property (j ). » * 

(2) If the suit is brought against any one of tiie 
heirs in possession of a*ny part of the estate, the 
creditor is entitled, according to the decisions of the 
High Courts of Calcutta and Bombay, and, it would 
seem, also the High Court of Madras, to a decree 
against the estate to the extent of so much thereof 
as is in the possession of the defendant (k); and where 
such a decree is obtained, it, will bind the other hsirs, 
though they were not parties to the suit (/), so as 
to pass a good title as against those heirs also to a 
purchaser of that portion of the estate at a sale in 
execution of'the decree (*/??,), tinless the decree was 
obtained by consent (n) } .or it is pfoved that the 
debt was not due (o). 

------- 4 -----— 

(0 Ambashanhar v. Say ad All (I£94) 19 Bom. 273 ; Dulhin v. Baij 
i\ath (1894) 2lt)al. 311. ' 

0) Ilamir Singh v. Zaftia (1875) 1 All. 57; Pirthipal Singh v. 
Ilnsaini Jan£l8S2) ± AW 36L. 

(k) Dnlhtn v. Baij Nath (1894) 21 Cal. 311. 

1 (Z) Mnttyjan v. Ahmed Ally (1882^ 8 Cal. 370 ; Kliurshetbibi v. 

Keso Vihayek (1887) 12 Bom. 101 ; Davalava v. Bhimaji (1895) 20 
Bom. 338 ; See also Pathummabi v. Vittil Ummachabi (1902) 26 'Mad. 
734, 738. 

(m) Mnttyjan v. Ahmed Ally (1882) 8 Cal, 370 j and Khurshetbibi 
v. Keso Vinayeh (1887) 12 Bom. *101. 

(n) Assamathem v. Boy Lutchnieeput Singh (1878) 4*Cal. 142, 155. 

( o ) Khurshetbibi v, Keso Vinayeh (1887$ 12 Bom. 101, 105. 
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c Hut according to the rulings of the .Allahabad High 
Court; “a decree, relative to his.debts, passed in a 
contentious or non-con ten tious suit^against only such 
heirs of a deceased Mahomedan ‘debtor as* are in 
possession of the whole on part of hfe estate* [binds 
the defendant to the extent of his full sharer in the 
estate ( p ), but] does not bind the other heirs who, 
by reason.of absence or any other cause, are out of 
possession, so as to convey to t the auction-purchaser, 
ift execution of such a decree, the rights afrd interests 
of sufchcheirs as were not parties to the decree”; 
and they will be entitled to recover from the auction- 
purchaser possession of their share in the property 
sold, subject, however, to paymefit to the purchaser 
of their proportionate share of the debts for which 
the decree was made (q), unless the circumstances are 
such as do not call for the exercise of this equity 
in favor of the purchaser (r). 

Illustrations . 

Calcutta alid Bombay decisions- 

A Mahomedan dies leaving ^ widow, a 4 daughter, and two sisters. 
After his death a suit is brought by a creditor of the deceased against the 
widow and the daughter who are in possession of the whole estate, and a 
decree is passed u against the assets of” the deceased, *The decree and the 
sale in execution thereof of th(^ property left by the deceased are binding 
on the sisters though they were no^ parties to the suit: Aluttyjan v. 
Ahmed Ally (1882) 8Tlal. 370. * 4 

(b) A Mahomedan woman, Khatiza, dies leaving a minor son and a 
daughter. After her death a suit i^breught by a creditor of the deceased 
against “ Khatiza, deceased, represented by her minor* son represented 
by his guardian ” (s'), and a decree is mad^l in that^form. The deceased 




(p) Dalln Alai v, Bari Bas f1901) 23 All. 263, 265. 

(l i) Safri Begam v. Amir •AJuhammad Khan (1885) 7 All. 822 j* 
Muhammad Aivais v. Bar Sahai (1885) 7 All. 716; Bamir •Singh v, 
Zaliigb (1875) 1 All. 57. See also Muhammad Allahdad v. Aluhammati 
Ismail (1888) 10 All. 289. . * 

(r) Jtifri Begam v. Amir Muhammad Khan (1885) 7 Alh 822 : see the 
third question referred to the Full Bench in the above case, and the form 
of it as amended Iw the Full Bench (ib , p. 825). 

( 5 ) This form of suit, which was at one time common in the Mufassal 
of Bombay, h&s been recently disapproved by the Bombay High Court. 
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was Aititlec? to a share in a Khoti Vatan , and il the right, title, and inter¬ 
est of J^hatiza ” in that share is sold in execution of the decree. The 
purchaser acquires a title unimpeachable the daughter, though she* was 
not a party to the suit, nor to the subsequent proceedings in execution : 
Khurxhetbjjn v. Keso P'inayxk (1887) >2 Born. 101 ( t ). (No reference 
was made in the judgment to the Calcutta case cited above, nor to any of 
the Allahabad cases). % • * 

(c) A Mahomedan dies leaving *a widow and other heirs. A suit is 

brought by a creditor of the deceased against the widow alone who is in 
possession of a part of the^estate. The other heirs are not hecessary par¬ 
ties, and the creditor is entitled to a decree not only against the share of 
the widow in th$ estate, but the full amount of assets which have corffe 
into her hands and which have not been applied in the discharge of 
the liabilities to which the estate may be subject at her husband’s death : 
Amir Bulkin v. Baij Nath (1894) 21 Cal. 311. % # 

(d) A Mahomedan dies leaving a widow, a minor son and two daugh¬ 
ters. After his death a suites brought by a mortgagee from the deceased 
against the son as represented by his guardian and mother, claiming pos¬ 
session d the land mortgaged to him as owner under a gahan lahan clause 
in the mortgage. The widow is in possession of the estate, and a decree 
ex-parte is made directing her to make over possession of the land to the 
mortgagee, and he is accordingly put in possession. The decree binds the 
daughters, though they were not parties to the suit, and they are not 
entitled to redeem the mortgage as against Jhe mortgagee or a purchaser 
from him : Bavalava v. JBhimaji (1895) 20 Bom. 338. 

Allahabad Decisions. 


(e) A creditor of a deceased Mahomedan obtains a decree upon a hypo¬ 
thecation bond “ for’recovery of his debt by enforcement of lien ” against 
an heir of the deceased in possession of t!\e estate. The whole estate is 
sold in execution of the decree, and it is purchased l\y the decreh-hoider. 
Subsequently another heir of the deceased, who was not a party to these 

proceedings, sues the decree-holder as purchaser for recovery of his share 
in the estate. He is entitled to possesion of his share on payment of his 
proportionate shu^e of the debts which were paid off from the proceeds of 
the sale : Muhammad > Awais v! Har Sahai (1885) 7 All. 716, following 
Jafre Bcgam v. Amir Muhammad^ (1885) 7 All. 822. 

(f) A creditor of a deceased Mahomedan obtains a money-decree 
against an> heir of the deceased in possession of the estate, and attaches 
certain immoveable property forming part of the estate in execution of 
the decree. The value of the immoveable property exceeds the share of 
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(£) Note that in this case •'* no part of the produce of the Khoti was 
actual possession of either of the heirs of the deceased/’ 
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thp defendant. The defendant is entitled to object to the attatthmen* * and 
sale of the rights and interests of the other heirs who were not parties to 
the Suit, upon the ground that, as regards thein, he is in possession cf£ the 
property as trustee: Dallu Mat v. llari Das *(1901) 23 All. 263. This 
follows from the decision set oufein ill. (e). • f m 

Coirfiict of decisions * Principle of Galcutta rulings .— 
Though the view entertained bj the Higfh Courts of ^Calcutta 
and Bombay is the same, it proceeds upon different grounds 
altogether. 0 According to the Calcutta Court, a creditor’s suit 
is in the nature of an administration-suft, and, as such, an heir 
ifi possession is bound to account for any assets that may have 
come /ht(j his^ hands, and to that extent is liable to pay the 
creditors, the residue, if any, being divided among the heirs. 
Seti the cases set oiy. in ills, (a) and (c). We do not th^nk it 
\%tts intended by this decision that a creditor’s suit should be 
regarded as an administration-suit to all intents and purposes. 
Such a view may give rise to anomalous results, for it ha# never 
been disputed that a creditor of a deceased Mahomedan may sue 
an heir in possession of any part of the estate, and it is establish¬ 
ed law that an administration-suit strictly so called must com¬ 
prise the whole estate of the deceased. Again it is an elementary 
proposition that there canrtot be more than one administration- 
suitcin respect of the same estate, and that the whole estate must 
be administered in one and the same suit; but it has never been 
suggested that the pendency or determination of a suit by a 
creditor of a deceased Mahomedan against an heir in possession 
of a part only of an estate* is a fear to another *suit by another 
creditor against thts same heir (j/,), or against another heir in posses¬ 
sion of some other part of the estate. We may, therefore, take it 
that the High Court of Calcutta would regard a suit by a creditor 
as an administration-suit to the intent only that "other heirs not 
parties to the suit might' be bound by the decree to the extent of 
the estate in possession of the demadant^heir. Thio theory ap¬ 
pears have been dictated, by two considerations, viz., (1) thf. 
grave injustice that might result if the creditor were t# be con¬ 
fined to the recovery of a fractional portion of his claim as held 
by the* Allahabad High Court, and (2) the rule of Mahomedan 


(«) Mnttyjanw. Ahmed Ally (1882) 8 Cal. 370, 373. 

* V. 
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law#that fja individual heir cannot be said with strict propriety ,to 
represent hjs co-hfeirs (v). The same Court has further endeavour¬ 
ed to strengthen its decision by the analogy, though incomplete, 

of the case of an exewtor de son tort (tv), who could be sued acc&rd- 

# > ^ •> * 7 

ing to English law for an account of the specific assets that have 
come intc^his hands) though there may be no legal representative. 

Principle of Bombay rulings .—The principle underlying the 
decisions of the Bombay High Court is quite different. That 
Court follows the analogy of the Hindu law on ‘the ground that 
“ the Mahomedan law is, if possible, more strict in its recognition 
of the obligation to pay debts ” than the Hindu law. According 
to that law, it is established that “ when, in a [creditor's} suit, 
^the debt is due from the father, and after hfs death the property 
is brought to sale in execution of decree against the widow' J yr 
some of the heirs of the [deceased], and the whole property is 
sold, then the heirs not brought on the record cannot be permitted 
to raise the objection that they were not bound by the sale simply 
because they were not parties to the record ” (aj). It may be 
observed that the Calcutta rulings set out in the illustrations 
above are not referred to in either of the Bombay cases. 

Madras High Court .—The question now under consideration 
does not appear to have kVisen in Madras. But in a recent case, 
the High Court, in determining the question whether a sale by an 
heir in sole de, facto possession of the entire inheritance for 
payment of debts due from the deceased was binding upon the 
other heirs, relied upon the Bombay rulings set out in ^lls. (b) 
and (d), and held that if a sale in execution of a decree obtained by 
a creditor against an heir in possession of the estate was binding 
upon other heirs though they were/not parties to the suit, there 
was no reason ‘Why a voluntary' sale by such an heir for the purpose 
aforesaid should ndt bind othqr heirs though they were not parties 
to the sale ity). But it may fie noted that no reference was made 
either in the argument of counsel hr in the judgment 3 to the 
^.llahab&d cases set out in ill. (e). 

J 

(,) Amir Bulkin v. Baij Nath Singh (ISM) 21 Cal. 311, 316, 317. 

( io ) 317. 

(«) Daralava v. Bhimaji (180r.) 20 Bom. 338, 344. 346 
(vy) Pathummabi v. Vittil Ummachabi (1902) 26 Mad. 734,738-73'J, 
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«Principle of Allahabad rulings. —The reasonin| of 6 the 
Allahabad High Court may thus be statecl in tfce w<£d^ of 
Mahmood J. : “ To hold that a decree obtained by a creditor of 
the deceased against some of Ijis Ueirs, vill £>ind also thpse heirs 
who were no parties to the suit, amounts to giving a judgment 
inter partes, or rather a judgment in personam, the binding effect 
of a judgment in rem, which the laft limits to cases provided for 
by b. 41 of the Evidence Act. But our law warrants no such 
course, and file reason seems to me to l^e obvious. Mahomedan 
h^sirs are independent owners of their cpecific shares, and if they 
take their shares subject to the charge of the debts of the deceased, 
their liability is°in proportion to the extent of their shares. And 
once this is conceded,athe maxim res inter alios acta alteri nocere 

J / 

no^ debet would appty without any such qualifications as finght 
pfSssibly be made in the case of Hindu co-tieirs in a joint family ” 
( 2 ). The meaning of the maxim £s applied to the question now 
under consideration is that a judgment in a suit between A and B 
is not binding upon C, unless C is the privy either of A or B, 


30. Recovery through Court of debts due to the 
deceased. —No Court shall pass a decree against a 
debtor o£ a deceased Mahomedan for payment of his 
debt to a person claiming,, to be entitled to the effects 
of the deceased or to any part thereof, except on the 
production, by the person so claiming, of a probate 
or letters of administration evidencing the grant to 
him of administration to the estate of the deceased, 
or a certificate granted under the Succession Certifi¬ 
cate Act, 1889, or under Bombay Regulation VIII of 
1827, and having the deRt specified therein. 

Explanation .—The word ‘ r debt” jn this section 
includes any debt except rent*, revenue or profits pay¬ 
able jn respect of land<used for agricultural 4 purposes^ 


This section reproduces with slight verbal alterations the provi¬ 
sions of the Succession Certificate Act VII of 1889, s. 4, so far as 
they apply to Mahomedans. The Act extends to f the whole of 


C 

(z) Jafri Regain v. Amir Muhammad (1885) 7 All. 822, 842, 843, 
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British India, but^t is provided by s. 1, cl. 4, that a certificate 
shall not be granted u»\der the Act yith respect to any debt or 
security to which a right can be established by probate or lotters 
of administration under the Indian Succession Act, 1865, or by 
prolate o^ a will to’which the H,indu Wills Act, 1870, applies, 
or by loiters of administration ^yith a copy of such a will annexed. 

Frobate. —In cases to which the Indian Succession Act, 1865, 
applies—and the Act do?s not apply to Mahomedans—it is provi¬ 
ded by s. 187 that no right ns executor can be established in a#y 
Court of Justice, unless probate shall have been granted of the 
will under which the right is claimed. These prdvisid’ns are not 
reproduced in the Probate and Administration Act which applies 
to Uahomedans, and it has been held that tfie omission was inten¬ 
tional (a). The result is that an executor of a will of a deceased 
Mahomedan may establish his r?ght in a Court of Justice without 
tafeing*out probate of the will ( b ). In the case, however, of debts 
due to the deceased , it is necessary, before the executor can be en¬ 
titled to a decree against a debtor of the deceased, that he should 
have obtained either a probate or a certificate under the Succession 
Certificate Act or Bombay Regulation Act VIII of 1827. 
These provisions are introduced by the Succession Certificate Act 
both to facilitate the collection of debts and to afford protection to 
parties paying debts to the representatives of deceased persons (c). 

Letters of Administration .—In cases to which the Indian 
Succession Act applies, it has bejn enacted by s. 190 that po right 
to any part of the property of a pep^on who has died intestate can 
be established in any Court of Justice, unless letters of adminis¬ 
tration have first been granted by & Court of competent jurisdic¬ 
tion. That seotion has Dot b&en incorporated in the Probate and 
Administration A<jt, and the heirs, therefore, of a deceased 
Mahomedan jnay sue to>recovsr the estate of the deceased without 


3 ” ' *5 - *5 

(a) Shaft Moosa v. Shaik Esm (1884) 8 Bom, 241, 255. 

\h) It may be noted that when there are several executors or administra¬ 
tors, the powers of all may, in the absence of any direction to the contrary 
in the will or grant of letters of administration, be exercised by any one 
of them who has proved the will or taken out administration: see Probate 
and Administration Act, s. 92. 

00 Similar provisions occurred in Act XXVII of 1860, which has been 
repealed by the rSuccession Certificate Act. 0 

3 3 * ^ 
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a grant of letters of administration. But no decree will be made 


in a s*uit by the heirs to recover debts due to r the deceased, unless 
they iiave obtained letters of administration or a certificate under 
the Succession Certificate Adc or 'under ‘Bontbay Regulation VIII 
of 1827. • f 

* * c 1 1 

Recovery of debts through (hurt. —It must be observed 
that the provisions of the Succession Certificate Act set out above 
apply only in* tho^e cases where a debt due to the deceased is 
sought to be recovered through a Cour,{ of law. A debtor of the 
deceased may pay his debt to the executor, though heftnay not have 
obtained a Certiteate or probate, and such payment will operate as 
a discharge to the debtor (see s. 22 above). Similarly the debtor 
m^r pay the debt to the heirs of the deceased, though they^may 
nSt have obtained either a certificate or tetters of administration. 
But payment of debt by a debtor to one of several heirs does not 
discharge the debt as to all (cZ), unless all the heirs join tin the 
receipt. If all the heirs do not so join, the debtor will be well 
advised not to pay the debt except to the person to whom a grant 
has been made either of a certificate or of letters of administra¬ 
tion. 

Hi may also be noted that where a debt is sought to be recovered 
by legal proceedings, it is not necessary that the plaintiff 
should have in readiness at the commencement of the proceedings 
the probate or letters of administration or the‘certificate referred 
to in the present section. c-But np decree will be passed unless the 
requisite documents are produced, and this is all that the section 
provides for. 

Debt. —A suit to obtain a'share of family property from other 
members of the family is not a suit to recover a'debt strictly so 
called (e). c 

Bombay Regidation VIII of 1827. —This Regulation is in 
force throughout the Presidency of Bombay, and provides for the 
grant of a certificate to the heir, executor, or “ legal a'dminist'a- 


O 


( d ) Pathummabi v. Vittil Ummaehabi (1902) 26 Mad.e734, 739. Com¬ 
pare Sitaram v. SUridliar (1903) 27 Bom. 2-92. See also Ahinsa Bibl v. 
Abdul Kader (1001) 25 Mad. 20. 39. 

(e) Shatk Moosa v. Shctik^Essa (18S4) 8 Bom, 241, 255. 







1 * 

ACTS* RELATING T£> ADMINISTRATION 35 

• • • 

tor ’ Vfl. of a deceased person, recognizing the applicant as heir, 

or*executor, or administrator as the jase may be. The certificate 
confers no right to‘ f the property, but only indicates the person 
who, f(fr the time 'being, is *in tlie legal management thereof 
(s. % 7, cl. 2). • • 

31» Enactments relating to administration.— In 

matters not hereinbefore specifically enumerated, the 
administration of the estate of a deceased Mahomedan 
null be governed by the provisions of the following . 
Acts to thb extent to which they are severally ^applic¬ 
able to the case of Mahomedans, namely, * 

(1) Probate and Administration Act V of 188JL ; 

Succession Certificate Act TII of 1889 ; • 

(3) Administrator-General’s Act II of 1874 ; * 

(4l Curator’s Act XIX of 1841 ; and 
(5*) Bombay Regulation Act VIII of 1827. 

Such of the provisions of the Administrator-General’s Act as 

apply to Mahomedans come into operation when a Mahomedan 

dies leaving assets within the local limits of the ordinary original 

civil jurisdiction of the High Courtcf Calcutta, Madras, or Bom- ^ 

bay. In such a case, tl^e Court ^pay, upon the application ®f any 

perso/i interested in such assets, direct the Administrator-General 

to apply for letters <^f administration of the effects of the deceased, 

if the applicant Satisfies the Court that such grant is necessary for 

tbs protection $f the assets (s. J7). • 

The Curator’s Act was passed for the protection of property of 

deceased persons against wrongful possession in cases of succession. 

It enables a person claiming a right by succession to the property* 

of a deceased .person to appl^* to *the Court of the district where 

any part of the jproperty us situate for relief by a summary suit 

either afteij actual disjosses^fon, or when forcible means of seizing 

possession»are apprehended, and provides for the appointment of a» 

Curato} 1 to take charge of the property pending the determination 

*of the suit, if dagger is apprehended of misappropriation before 

the suit is disposed of (ss. 1 and 5). . 

— » _ 

CO This expression has in o reference to an u administrator ” within the 
meaning of the Probate and Administration Act. It possibly refers to a 
guardian of a minor, or a person occupying a similar position : Pur shot ({in 
v. Hunchhod (*1871) S A.C. 152. 
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r Inheritance. '* * 

c r t J 

A.— General. 

t c 

32. No distinction between different kihds of 

c c 

properties. —There is no distinction, in the Mahome- 

* dan law q£ inheritance, between moveable and 

* immoveable property, or between ancestral and 

self-acquired property. r ? 

Macnaghtfo, elf. I., 1. 



33. Expectant ' right of an heir apparent. —The 

right of an heir apparent cr presumptive comes into 
existence for the first time on the death of the ances¬ 
tor, and he is not entitled until then to any interest 
in the property to which he would succeed as an heir 
if he survived the ancestor ( g ). 

Illustrations , 

( a ) A has two sons, B pnd C. B dies in the lifetime of A 
1 leaving a son D. D is not entitled on the death of A to the share wbich 
B wouffr have taken in the property <Sf A, if B^had survived A. 

(£) A, who has a son B, makes a gift of the whole of his property to a 
stranger, B cannot object to the gift, for he does'not possess any inter¬ 
est of any character in A’s property during A’s lifetime ; see Hasan All 
V. Nazo (1 §89) 11 All. 456. ‘ «■ ( c 

(<0 A sues B, his step-mother, to recover certain property of which B 
is in possession. The suit is compromised, and it is agreed that B should, 
during her lifetime, continue to hold possession as nialik (proprietor) 
without power of alienation, and that aftec her death the property should 
pass to A. A dies in the lifetime of U$, leaving a sister, C. Sub. 
sequently B makes a gift of the property t to D. On \he death of A, B’s 
sister is not entitled to the property as against D — Abdul Waltid v. Nuran • 

4 Bill (18£5) 11 Cal. 597, L. R. 12 i. A. 91. ‘ e 

The Makomedan law does not recognize any right oj' 
representation. — In ill. (a), B does not take any interest in the 


(cf) Macnaghten, ch. I., 9; Abdul Wahid v. ffurati BiM (1885) 11 Cal. 
597, L. R. 12 I. A. M ; Humeeda v. Budlun (1872) 17 W. R. 625 ; Hasan 
Ali v. Nazo (K89) 11 All. 456. c 

C 

C 

c 
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pfopertj' of A in A’s lifetime which he could transmit to hi^ son 
Q %y wf>y of inheritance, and this explains the rule that the 
Mahomedan law does not recognise any right of representation. 

The rule may thus 5»e stated in the words of Sir William Mae- 
naghten : “ The son [Dj of a person defeased [B] shall not re- 
p?esent»such person [BJ if he [_*B] died before his father [A]. He 
[DJ shall not stand in the sa\ne place as the deceased [B] would 
have done had he been living, but shall be exclude^ from the in- • 
heritance, if he leave a paternal uncle [C], , .*. and the estate will • * 
go to the paternal uncle” \h). For the same reason, a bequest or * 
a gift by B of his expectant share as a possible heir of A ii a nullity 
according to Mahomedan law. For, under that law, “ a mere 
possibility, such as the expectant right of an heir-apparent, ia not 
regarded as a present or vested interest, and cannot pass by*$uc- 
cession, bequest or transfer so long as the right has not actually 
come^into existence by the death of the present owner (?),” 


The Mahomedan law does not recognize any reversionary 
or contingent interest expectant on the death of another .— 
This rule also follows from the principle laid down in the present 
section. Thus in ill. (b), B has no ^uch reversionary or contin¬ 
gent interest expectant on the death of A as would entitle him 
to object to the gift, or to bring a suit to set it aside, so long as A 
is alive, on the ground that it was procured by fraud or coercion. 
If such a suit is’brought, it will be open to the objection that B’s 
expectant righ$ as a possible hair of i*?, should he survive him, is a 
mere possibility which, under the Mahomedatt law, is not regarded 

as a present or vested interest. That law “ does not recognize any 
• % 
reversionary inheritance or contingent interest expectant on the 

death of another, and till that cleath occurs which by force of 

that law gives bi^th to the^right as heir in the person entitled to 

it according to the rule of succession, he possesses no right at 

. «•” * . . 


\ 


* 


(h) MacnaghtenJ" ch, I., 9. 

(£) Abdul AVahid y. Nnran Bibi (1885) 11 Cal, 597, 607, L. R. 12 I, 
A. 91. t 

(j) Per Straight, J., in Ilasan All v. Nazo (1889) ?1 All. 456, at p. 

458. * * 

% 

i * 
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The Mahomedan law does not recognize what is known to 
English law as “ tested remainder'.' —This and the« two' pre- 
ceding rules are mere corollaries of the fnndamental principle 
set out in this section. In ill.e(c),r A is oot ^entitled to such 
interest in the property |n the lifetime of B as t can pass to his 
heir on his death. In the case upon which this illustfation" is 
based, their Lordships of the Privy "Council said : “ Further, [B] 
is not merely ^to have possession of the estate during her life : she 
is to be the mistress (or, as the District Judge has translated the 
petition, proprietor) of the taluka. Then comes the question: 
what is tfne interest which is given by the compromise to [A] ? 
To give [C] a title to the estate it must be a vested interest which, 
on the death of [A], passed to [C], and is similar to a vested 
reminder under the English law. Such a^i interest in an estate 
does not seem to be recognized the Mahomedan law” (£). 
Their Lordships then proceeded to state : “In Mussamut Hujneeda 
v. Mussamut Budlun (Z), in which judgment was given by this 
Committee on the 26th March, 1872, the High Court of Calcutta 
had held that, by an arrangement between the plaintiff, a Maho¬ 
medan widow, and her son, an estate was vested in the plaintiff 
t for life, and, after her death/was to devolve on her son, by way of 
remainder, but their Lordships held that 4he creation of such a 
life estate, i.e., a life estate followed by a vested remainder, did not 
seem to be consistent with Mahomedan usage, and there ought 
to be very clear proof of so^unusual a transaction. They thought 
that expressions from which it might be inferred that the plairffciff 
was only to take a life interest might be explained on the supposi- 
c tion that they have been used to import that the property *was to 
remain with the widow for the fi\U term of her life, and that the 
son as her heir would succeed to it aft«(r her death, 9 Their Lord- 
ships think this is the reasonable construction of c the compromise 
in this case, and that it would be oppbsed to Mahomedan law to 
hold th£t it created a vested Interest in [A] which passed to [his]* 

heir on his death in the lifetime of [B].” c c 

$ 

Remmciation of inheritance * in life-time of ancestor.— 


(&) Abdul WaKScdv. Nuran Bill (1885) 11 Cal. 597, 606, L. R. 12 I.A. 91 
<Z) (1872) YI W.R. 525. c 
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Affias a Son and two daughters. The daughters renounce, in,the 
lifetime of their right of inheritance to A’s property in favour 
of the sou. Can the ’daughters, on »A’s death, claim their share 
of the inheritance, oi* is tjie renunciation binding upon them ?* The 
answer to the question is furnished,by the present section ; for if 
the daughters took no interest in*the property of A during A's 
lifetime, they had nothing tc* renounce in favour of the son, and 
the renunciation therefore is a nullity. But what if the renuncia¬ 
tion is made for a consideration, as where a ,sum *of money is 
paid by the son to the daughters in consideration of their renoun¬ 
cing their right to inheritance ? According to the opinion of the 
law officers in Khartum Jan v. Jan Beehee (?«), Ihe denunciation 
would still be a nullity for the same reaeons that apply to a 
voluntary renunciation. Acting upon that‘opinion, the Court, of 
first instance in that case decreed the daughters’ claim. v)n 
appeal it was held by the Sudder Court that the receipt of money 
was not proved, and no opinion was expressed on the question 
whether a renunciation made for a consideration was binding 
under the Mahomedan law. But it has been recently held by the 
High Court of Madras that such a renunciation is valid and bind¬ 
ing upon the parties (n). After Referring to Khanum Jan's 
case, and to the absence of proof in that case that the considera- 5 

3 1 ) 

tion iponey was received by the daughters, the Court observed: 

“ Here, however, it is not denied that plaintiff received the money, 
and there is the ftirther difference that the right had vested, bnt 
that provision \?as made for tfye motker by setting apart some 
property for her maintenance for her life, after >which the plaintiff 
accepted the money value of his share. Primd facie there is 
nothing illegal in the transaction, and in the absence of clear * 
proof that it is forbidden by Muhammadan law, we think plaintiff 
should be held to i>e bound by it.” We are unable to follcsw the 
learned judges when they say’ that the right renounced by the 
,plaintiff in’the case before them had jested in the plaintiff. The » 
facts appear to be that the plaintiff, in his mother’s lifetime, re¬ 
nounced his right to her property in consideration of Rs. 150 


* 

1 


O) (18271 4 S. D. A. 210. 

(«) Kunhi JIatnod v. Kunhi Moidin (1896) 19 Mad. 176. 
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p^jd to him by the mother. After her death, he brought a <• suit 
against his brother to recover his one-half share in the e^ate of 

° «" ... C <- 

the mother. It is impossible to say upon ‘these facts that any 
rigtft to the mother’s property had vested cin the plaintiff in her 
lifetime. The basis on which the value of the plaintiff’s share 
was ascertained, and which is referred to in 'the judgment, c has 
not, it is submitted, any bearing on the point. The opinion of 
the law officers in Khartum Jan's case derives support from the 
statement oflaw s^et out at p. 37 ante, that the expectant right of 
an heir-apparent, being a mere possibility, cannot pass by “ succes¬ 
sion, bequest or transfer.” It is conceived that th# renunciation 
of such a rf^ht fbr a consideration is a transfer’’ within the 
meaning of the passage above referred to, and it is ^therefore void 
uijder the Mahomedatt law. No doubt, the Mahomedan law ‘does 
n&t “forbid” it so as to render it “illegal,” but it regards the 
transaction as a nullity. ° 

11 C 

Po wers of alienation of a Mahomedan owner. —Since an 
heir-apparent does not take any vested interest in the property of 
the ancestor in his lifetime, it follows that the ancestor has the 
sole and absolute power of disposal over his property. And if he 
could not dispose of his' property by will or by death-bed gift to- 
the extent of more than a third of what c remains after payment of 
his funeral expenses and debts, it is because of the specifi/5 pro¬ 
visions of Mahomedan law in that behalf, <and not because hia 
heirs are entitled to any interest in the property in his lifetime. 
No doubt, a bequest or a death-bed gift exceeding the bequeath- 
able third may be validated by (the consent of the heirs; but such 
consent must be given after the death of the testator, for the 
heirs are not entitled until then to any interest in his property. 
Here again we observe the operation of the same fundamental 
principle which pervades all the rules dealt with in these 
notes (o). c c 


C 

0 


n 


34. Vested inheritance. —A “ vested inheritance 
is the share which vests in an heir at cthe moment of 
the ancestor’s death. If the heir dies before distribu- 


(o) See Hasan All v. Nazo (1889) 11 All. 456, 459. 

c c C 
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tier], the share of the inheritance which has vested^in 
him^will-pass to his heirs at the time of his death. 

lllustratwYi. 

A dies leaving a son 3, am} a daughter C. B dies before the estate 1 of A 
is distributed, leaving a son D. In this <jase on the death of A, two-thirds- 
of the inheritance vest? in B, and one-^hird vests 3n C. If the estate of A is 

distributed after B*s eighth. the two-thirds which vested in B will be allot- 

1 

ted to his son D. 


This follows from the rule enunciated in s. 23i above. See 

Macnaghten, ch. I, 96 ; Rurusey’s Moohummudan Law of Inherit 

° ;> 
tance, ch, IX; Rumsey’s Al Sirajiyyah , 43-44. 

> 

O o 

35. Joint Family. —When the members of a 
Mahomedan family live in commen^ality, they do not 
form a “joint family” in the sense in which tlhhP 
expression is used with, regard to Hindus: and in 
Mahomedan law there is not, as there is in • Hindu 
law, any presumption that the acquisitions of the 
several members are made for the benefit of the 
family jointly ( p ). 


36. Homicide as a bar to Succession. — (1) Under * 
the Sunni law, a person who has caused the death of 
another, whether intentionally or by mistake, 
negligence, or, accident, is debarred from succeeding 
to the estate of that other. (2\ But homicide under 
the Shiah law, is not a bar to succession unless the 
death was caused intentionally. 

Ramsey’s Al Sirajiyyah, 14. 

•> 

Impediments to inheritance. —The Sirajiyyah sets oat four 
grounds of exclusion from inheritance, namely, (1) homicide, (2) 
slavery, (3) difference of religion, and (4) difference of allegiance, 
.jiomicide, as an impediment to succession, is dealt with* in the 
present Section. The second impediment was removed by the 


) 

( p ) Hakim Klian v. Goal Khan (1882) 8 Cal. 826 ; Suddurtonnessa 
v. Majada Khatoon (1878) 3 Cal. 694 ; Abdool Adood v # Mahomed 
Makmil (1884) 10 Ca!. 562. See also Abdool Kadar Y.GSa'pubhai (1898) 
23 Bom, 188. a 
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enactment of Act V of 1848 abolishing slavery, and tbfe third by 
the provisions of Act XXI of 1850 ( q ). Thenar of (jiiffereLce^ of 
allegiance, as contemplated by the Mahomedan system of 
juri&prudence (r), has no place in f Mahopiedan law as administered 
in British India. c * 

<. c 

Of all the disqualifications above enumerated, the effect upon 
the person subject to them is absolute exclusion from the right of 
inheritance, and upon all others the same, as if the disqualified 
person were actually dead ( 5 ). But the person incapable of 
inheriting by reason of the above' disqualifications does not 
exclude* others from inheritance (t). Thus if A dies leaving a 
son B, a grandson C by B, and a brother D, and if B has caused 
the death of A, B is totally excluded from inheritance, but he does 

4 > ... 

exclude his son 0. The inheritance will devolve as if B 
were dead, so that C as grandson will succeed to the whole estate, 
D being a more remote heir. 


t 


B.—Hanafi Law of Inheritance. 

[The principal works of authority on the Hanafi Law of Inheri¬ 
tance are the Sirajiyyah, composed by Shaikh Sirajuddin, and 
the Sharifiyyah, which is a commentary on the Sirajiyyah written 
by Sayyad Sharif. The Sirajiyyah is deferred to in this an l 
subsequent chapters by the abbreviation Sir., and the references 
are to the pages of Mr. Rumsey’s edition o£ th$ Translation of 
that work by Sir Willmm Jones, as that edition is easily 
procurable.] c c 


( q ) Section 1 of the Act runs as follows : “ So much of any law or usage 
now in force ... as inflicts on any person forfeiture of rights or property, 
or may be held in any way to impair or fiffect any right of inheritance, by 
reason* of his or her renouncing, or having been excluded from the 
communion of any religion . . . shall cgase to be enforced as law in the 
Courts of the East India Company, and in the Courts established by Roj’al 
Charter within the said territories.” o 


(r) Difference of allegiance referred to here is difference of country, 
either actual, as between an alien enemy and an alien tributary, pr 
qualified, as between a fugitive and a tributary, 01 4 between two fugitive 
enemies^ from two different states : v Rumsey’s Al Sirajiyyah, 14. 

1 

( s ) Baillie’s Moohummudan Law of Inheritance, p. 31. 

(0 Rumse^’s *Al Sirajiyyah , 27-2S, 
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, *\ ‘Classes, of heirs. —There are three classes $>f 
heirs, lianvely, (1) Sharers, (2) Residuaries, and (3) 
Distant Kindred. ’ 

i * 

(1) ‘“Sharers'” are those/who are entitled to a 
prescribed share of the inheritance ) 

(2) “ Residuaries ” are those who take no pre¬ 
scribed share, but succeed to the “ residue ” after the 
claims of the sharers are satisfied ; 

(o) “Distant Kindred ’ are all those relations by* 
blood who are neither Sharers nor Residuaries (u). 

m Si* 12-13. The first step in the distribution of the estate oS a 
deceased Mahomedan, after payment of his funeral expenses, debi:^ 
and legacies, is to allot their respective shares to such of the rela¬ 
tions as*belong to the class o f sharers and are entitled to a share . 
The next step is to divide the residue (if any) among t. xi,ch/ ^/* ^e 
residuaries as are entitled to the residue . If there are no sharers, 
the residuaries will succeed to the whole inheritance. If there be 
neither sharers nor residuaries, the inheritance will be divided 
among such of the distant kindred as are entitled to succeed thereto . 
The distant kindred are not entitled J to succeed so long as then} is 
any heir belonging to the class of sharers or residuaries. But 
there is one case in^which the distant kindred will inherit with a 
sharey, and that is where the sharer is tl^e wife or husband of the 
deceased. Thus if a Mahomedan dies leaving a wife and distant 
kindred, the wife as sharer will take^her share which is 1/4, and the 
remaining three-fourths will go to the distant- kindred. And if a 
Mahomedan female dies leaving a husband and distant kindred, 
the husband as sharer will .ake his share 1/2, and the other half 
will go to the distant kjndred. j To take a simple case : A dies 
leaving a mother, a son, and a daughter’s son. The mother as 
sparer will take her share 1/6, and the son as residuary will * take 
th£ residue 5/6. The daughter’s son, being one of the class of 
distant kindred , is not entitled to*any share of the inheritance. 


> 


* 

■j 


(u) Abdul Strang v, Putee Bibi (1902) 29 Cal. 73S. 
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r The question as to which of the relations belonging, to the 
class of sharers, or residuaries, or distant kindred, ate entitled to 
succeed to the inheritance cfepends on the circumstances of each 
case. Thus if the surviving relations be 6 fatfher and a father’s father, 
the father alone will gucceed^o the whole inheritance to the entire 
exclusion of the grandfather, though both o£ them belong to the 
class of sharers. And if the surviving relations be a son and a son’s 
son, the son alone will inherit the estate, and the son’s son will 
not be entitled td any share of the inheritance, though both belong 
<Co the class of residuaries. Similarfy, if the surviving relations- 
belongs tq th^ class of distant kindred, e.g., a daughter’s 
son, and a daughter’s son’s son, the former will succeed to the whole 
inheritance, it being c one of the rules of succession that the near°" 
^^elation excludes the more remote. 

38. Definitions. —In this part 

r 

(a) “ True grandfather ” means a male ancestor 

between whom and the deceased no female 
intervenes. 

t Thus the father’s father*, father’s father’s father and his father 
hoc high soever are all true grandfathers. 

c* 

(*) “ False grandfather ” meaps a male ancestor 

between whom and the deceased a female intervenes. 

c c c < 

Thtt3 the mother’s father, mother’s mother's father, mother's 

father’s father, father’s mother’s father, aretall false grandfathers. 

O t 

(c) “ True grandmother ” means a female 

ancestor between whom airi the deceased no false 
grandfather intervenes. # « 

c Thus the father’s mother, mother’s mother, father’s mother’s 

i t 

mother, father’s father’s mother, mother’s mother’s mother, are 

all true grandmothers. t 

_ • 

( d ) “False grandmother” means, a female 

ancestor between whom and ‘the deceased a false 

t grandfather intervenes. 


c 


C 


C 
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Thuskthe mother’s father’s mother is a false grandmother. 

False' grandfathers and false grandmothers belong to the class of 

distant kindred. t » 

♦ * * 1 1 

(*) “ Son's son how low soever ’’ includes son’s 

son, ■son’s* son’s soy, and the son of a son how low 
soever. * * 

I 

(/) “Son’s daughter how low soev,er 5 includes 
son’s daughter, son’s son’s daughter, and the daughter., 
of a son how 1 low soever. 

5 

3 3 

39. Sharers. —After paymentof funeral expenses, 
Tl$bt», and legacies, the first step in ^he distribution^ 
of the estate of a deceased Mahomedan is to ascertain 5 ' 
which of the surviving relations belong to the class of 
Sharer^, and which again of these are entitled to a 
share of the inheritance, and, after this is done, to 
proceed to assign their respective shares to such of 
the Sharers as are, under the circumstances of the 
case, entitled to succeed to a share. The first column 
iii the accompanying Table contains a list of Sharers; 
the second column specifies the circumstances which 
determine the rights of Sharers to inherit as such, and 
the third columfi sets out the shares which the law 
has allotted- to^the several Sharers. 

:> 

> 

o Illustrations . 

j\^ e _Thfe italics in the following and other illustrations in this Chapter 
indicate the surviving relations. It will be observed that the sum total of 
the shares in all the following illu ytlations equals unity. 

Father! Husband, and Wife. 


(excluded by father) 
(because there are daugh 
(excluded by mother) 

> 

(excluded by daughters) 


Father . 

... 1/6 

Father's father 


Mother ... 

... 1/6 

Mother's mother 

• • • 

Two daughters . 

... 2/3 

Son's dauahter ... 

• • • 

Ilushand 

... 1/2 

Father ... ... 

... 1/2 


3 




> 
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(<0 

Four widoivs ... 

... 1/4 (each taking 1 /<* 6) 

C 

( 


Father ... 

... 3/4 (as residuary) * 

r c 


o 


V 

Mother. 


r 

O') 

Mother ... 

... Vs ’ * * 



Father ... ...< 

► ... 2/3 (as residuary). 


c 

Ce) 

Mother ... 

... 1/6 (because thele are two sisters) 


Two sisters 

(Excluded by father) 


c 


Father ... 

f 

... 5/6 (as residuary) 


C. 

( 

Note 

( 

that though' the 

• 

sisters do not inherit at all, they affect 

the share 


cff the mother, and prevent her from takirg 1/3. This proceeds upon the 
principle that a person, though excluded from inheritance, may exelude 
others r »vhQlly qr partially (Sir. 28). In the present case the exclusion is 
partial, the mother taking 1/6 instead of 1/3, which latter share she would 
have taken if the deceased had not left sisters. 


, (0 

e 

Mother — 

bister ... ... *i i 

1/3 

— 

(excluder 1 , by father) 


Father ... 

2/3 

(as residuary) 

(g> 

Mother ... ... ... 

1/6 

(because there is a brother and also a 

Brother (f., c., or u.)... 


sister) 

(excluded by father) 



Sister (f., c., or u.) ... 


(excluded by father) 


Father . 

5/6 

(as residuary) 


Note —The mother takes 1/6, and not 1/3, whether there are two or more 
brothers, or two or more sisters, or one brother and one sister , or two or 
more brothers and sisters. The brother and the sister, though they are 
excluded from inheritance by tlie father, (j*revent the mother from taking 
the larger share 1/3. See note to ill. (e). t . 


00 


Husband 
Mother 
Father 






1/2 ( •<> 

1/6 (=1/3 of 1/2) 
1,3 (as residuary) 

G 




Note —But for the hushand and> father > the mother in this case would 
have taken 1/3, as there are neither children nor brothers nor sisters. As 
the deceased has left a husband and father, the mother is entitled only to 
one-third of what remains aftg*' the husbaud’s share is allotted to him. 
The husband’s share is 1/2, and what regains is 1/2, and 1/3 of 1/2 is 1/6. 
The„reason of the rule is clear, for if thevnother took 1/3, the residue for 
the father would only be 1—(1/2 + l/$) = 1/6, thaf/is, half the share of the 
mother, while, as a general rule, the share oi a male is twice as much as 
that of a female of parallel grade (Sir. 22). For the f,ase where the 
deceased leaves a ividoiv and father^ see ill. (j), below. c 

(i) Husband ... ..> 1/2 t 

Mother .*• ... ... 1/3 

4 Father's father ... 1/6 (as residuary) 




Note —The mother takes 1/3, for the father’s father does not reduce her 

share fromcone-third of the ( whole to one-third of the remainder after 

deducting the husband’s share. t 

c c 
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# Sharers/ H 

Circumstances under which heirs menti 
o inherit as sharers. 

-— --- CJ — 

1 

+ 

C f r 

1. FATHER .. 

if there a child or child of a son h. 1. s. 

• a 

2. "TRUE— GH'«f fldrUHEP 

1 h, li. s, ... ••• •• 

c 

c 

in default Of father and nearer true grandfatl 
circumstances ai the father ... 

| \ m * HUSBAND ... c . 

c 

r 

6 C 
if there is a child or child of a son h. 1. s. 

4. WIFE (whether one or 

more not exceeding four)... 

j . ^ c c 

c 

C c 

'I 

l V r *> " 

1- ^ 

5. MOTHER 

1 

r 4 c 

if there is a child or child of a son h. 1. s.,<»*, it 
sisters more than one in number, whether full, co 

C 

\ 


t 

) J 

f G. TRUE GRANDMOTHER., 
i h. h. s. ( whether one or 

more.) 

[ c 

\ 

(rt) Maternal— in default of mother and near 
c tr.gi and mother whether pa~. or ma 

(Z>) Paternal— t , „ >> » 

f 


7. DAUGHTER... .5. 

t 

in default otr‘ sen ... ... ,. 

% 

8. SON’S DAUGHTER .. 

h l.s. 

c* ! 

in default Of (1; son, (2) daughter*, (3) 1 
higher son’s daiightc:#, and (5) equal son's son 

• 

c 

Wlpsre there is only one daughter, or, in her ans< 
son’s daughter, the son's daughter b. 1. s., t; 


(1) son, (2) higher son’s son, or (3) equal so 
s^n’s (laughters under similar circumstance: 

,• .W-K ll 1_ i - 4-U.^ tllPV 


c 

c 

6'. 

/ (a ‘ SON'S DAUGHTER .. ... 

malii ct|u (iiLjy ut;LVvut:ii mcui) »» 

same or difrOrent fathers. 

> 

j 

in default of (l) son, (2) daughters, and (3) son’s st 
Where there is on-ly one daughter, the son’s daughter wi.l t 
and (2) son’s son. 

\ 


V (6) SON’S SON’S DAUGHTER 

in default (of (1) son, (2) daughters, (3) son’s soi 
(5) son’s son’s SON. ! 

Where there is on^y one daughter, tr, hi her absence, on 
son’s so ? i’s daughter will take A in default oi (1) son, (2J s 

* 

( ’ . 

• 

\ 

t ' 

fc^§ .... 1 — • H' C t A. 

a 

• 

C <- 

9-10.. UTE1UNE BROTHER 

and 

UTERINE SISTER 

irr default of (1) child or son’s child h. 1. s* 

(2) father, and 

(3) true grandfather h. h. s. 

• 






















in l*t column 


Shares. 


mcl under similar 


i 


re are brut hers ur 
guine, or uteiiuc.., 


in default of 

her and in termed i- l 
i true grandfather / 


one takes 


r son’s son, (4) 


• <« 


...one take^ 


only one higher 
■ if they? be no 
on ; two or more 
l divide the one- 
,i;n through the 


on takes 


in default of (1) son, 


oil’s daughters, an*! > 
.. takes 1 ( 


son’j daughter, tlit> 

, and (3) son's son's son. 


1 

G 


•L 

G 




• If there be nong of these relations, the father 
•will succee i as a residuary (Tab. of Res., No. 3) 

If there be no child or child of a son h, 1. s , t|> 
true grandfather will succeed as a residuary 
default of father or nearer true grandfatb 
(Tab. of Res., No. 4) 


\ 


JL 

8 


X 

G 


if there 
be 

noneof 
these 




i 


l 

4 





in 

other 
cases | 


*. but when the mother is entitled 
to the larger share and the deceas¬ 
ed has also left (1J father, and (2) 
wife or husband, the mother takes i 
not of the whole, but of the remain¬ 
der after deducting the wife’s or 
husband’s share. 


i 


i 

r> 


two or 
- more 

j 


5* With the son she becomes a resi¬ 
duary (Tab. of Res., No. 1) 


A ! 


>> 

i 


o 


5 equally among them whether they 
are daughters by the same or di fferent 
I sons. With an equal son’s ton she 
become* a residuary (Tab. of Res. 
No# 2) 


*> 


o 


«*« 




) I t 

...one t ikes (; 


3* Witli the son \ son she becomes a resid¬ 
uary (Tab. of Res., >‘o. 2 ; 


3 » With the son’s sin’s soo, slio becomes 
residuary (T«lf, of Res., No. 2) 


^ equally among them. 




































4, WIFE (whether one or 
more not exceeding four ). 

- ^ C Tc 


5. MOTHER 




!> 


C 




if there is a child or child of a son h. 1. s ,>or> if t 
sisters more than one in number, whether full, eon 


G. TRUE GRANDMOTHER., 
h. h. s. ( whether one or 
more.) 


7. DAUGHTER... 


r 

•»« 


8. SON’S 
h l.s. 


DAUGHTER 


(a) Maternal— in default of mother and n carol 

tr.gi andmother whether pa>. or mat. 

(b) Paternal— 
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in default ot sen 


* • • 


r> 


IM 


1 




in default Of (1; son, (2) daughter*, (3) hi 
higher sou’s daijjghte:*, and (5) equal son's son 


Wlprre there is 


c, <f., 


(a SON'S DAUGHTER 


only one daughter, or, in her absei 
son’s daughter, the son’s daughter b. 1. s., ta. 
(1) son, (2) higher son’s son, or (8) equal ton 
son’s daughters under similar circumstances 
sixth equally between them, whether they 
same or difiorent fathers. 


in default of <i) 


(b) SON’S SON’S DAUGHTER 


son, (2) daughters, and (3) sons son 
Where there is on ly one daughter, the son’s daughter will ta 
and ( 2 ) son's son, 


i > 


f 


in default <C>f (l) son, (2; (laughters, (3) son’s son, 

(5) son's son's son. ... . ••• , 

Where there is onriy one daughter, tr, Ca her absence, on 13 
son’s sou’s daughter will take £ in default of (l)son,( 2 Js n 


9-10.. UTERINE BROTHER 

AND 

UTERINE SISTER 


ir default of (1) child or son’s child h. 1. s. 

1 (2) father, and 

(3) true grafidfather h. b. s. 


11. FULL SISTER 


12. CONSANGUINEcSISTFR .. 

c 


5? 


)* 


V 


& 

( 


& 

«• •? 

* (i 

* C 

U ( 

But if there is only one full sister, the consangi 
one or more) takes if there none;of tb 
exclude her from taking as sharer. 




c 


c 





























« * 


• • 


c arc* brut hers or 
?uiue, or uteiii e.. 


in default of 

ier and 
true 


jcrault of > 

nd intunnedi- j 
grandfather / 


... _ one lakes 

son’s son, co 

> ... ... ...one tako 


only one higher 
, if ther # e be no 
n ; two or more 
divide the one- 
;n through the 


•»» 


on takes 


'a default of (1) son, 


tn's daughters, and 
••• ••• • • 

on’| daughter, tbC> 
md (3) son's son's son . 


, tin* Lakes 


l * 




-t 


JL 

H 


A 


<i 


•» 


•> 


1 

2 


,..oi?e t ikes A 


default of 


brother 


...ouc take 


be 

noneofj 
these 


» 


■ n 

other 

cases 


i 


* 

£ : but when the mother is entitled 
to the larger share J. and the deceas¬ 
ed lias also left (1J father, and (2) 
wife or husband, the mother takes ^ 
not of the whole, but of the remain¬ 
der after deducting the wife’s or 
husband’s share. 





two or 
more 

* n 


g. With the son she becomes a resi¬ 
duary (Tab. of Res., No. 1) 


)> 

■> 



L 




5 equally among them whether they 
are daughters by the same or different 
^ sons. With an equal son’s son she 
become* a residuary (Tab. of Res. 
No >2) 


o 


;$• With the son\ son she becomes a resid¬ 
uary ( Tab. of Ree., No. 2 ) 


§• Wiili the son’s sin’s sod, she becomes 
residuary (T*lf. of Res., No. 2) 





3 gqually among them. 


* 


default of 

11 sist or* 

11 brother, and 
„k. brother ...one takes 
sister (whether 
*r relations that 



§. With the full brother she becomes a 
residuary (Tab. gf lies., Iso, ;>) 




§. With the consanguine brother she 
becomes a residuary (Tab. of Res., 
No. 7) • 
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(j) Widow ... 
, jfothei'} ... 
Father ... 




it# 


... 1/4 

... 1/4 (=1/3 of 3/4) 

... 1/2 (as rjsiduary) 


Note -II this case, the*mother would have taken 1/3 but for the widow 
and father, for there arp neither children *hor brothers nor sisters. As the 
widcyv and^father are among the surviving heirs, the mother is entitled to 
one-third of the remainder after deducting the widow’s share. The widow’s 
share is 1/i, the remainder is 3/4, and the motbpr’s share is 1/3 of 3/4, that 
is, 1/4. See ill. (h) above, and the note thereto* 


(k) Widow ... 
Mother . 
Father'+ father 


Ml 


- 1/4 
... 1 /3 

... 5/12 (as residuary) 




j ' 

—The mother takes 1/3, for the father’s father does not reduce her 
share from one-third of the whole to one-third^ of the remainder after 
. deducting the widow’s share. 


True grandfather and true grandmother. 

(1) Father's mother 
Mother's mother 


eu 


Father . 

(m) Father's mother 
Mother's mother 
Father's father 


... (being a true pat. grandmother, is 

excluded by father) 

...#l/6 (being a true mat . grandmother, is 
not excluded by father) 

... 5/6 (as residuary) 


\ 1/6 (each taking 1/12) 

... ; 

... 5/6 (as residuary) 


.Vote —The father’s mother ds not excluded by the father’s father, for the 
latter is not an intermediate , but an equal, true grandfather. 

( n ) Father's fat her*other (excluded by father’s father) 

Father's father ... takes the whole as residuary 


Note —The father’s father’s mothOr is excluded by the father’s father 
for he is an intermediate true grandfather, the father’s father’s mother 
being related to the deceased through hhu. 


(o) Father's mother's 
mother 

Father's father 


1/6 > 

5,6 (as residuary) 


* 


5 


Note —The father’s mother’s ‘mother (who is a true gyat. grandmother) 
is not exclude^ by the father’s father (who is a true grandfather), for 
though he is nearer in degree, he is not , in delation to her, an intermediate 
true grandfather, as the father’s mother’s mother is not related to the 
deceased through him , but through the father. 


(p) Father' mother 

Mother'* mother's mother 


Father's father 


1/6 

(excluded by father’s mother 
who is a nearer true errand- 
mother.) J 

5/6 Jas residuary) -> j 


j 


V 
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Oi) 


Father's mother 
Mother's mother's mother 


Father 


• •• 




(excluded by father) ( 
(excluded by father's mother 
wh6is a nearer true grand¬ 
mother.) 

takfes the whole as residuary. 


Note. —The father's mother, though she is excluded by the father, ex¬ 
cludes the mother’s mother’s mothef. This proceeds upon tffc rule *that 
one who is excluded may himself exclude others wholly or partially. See 
note to ill. (e) : in that case*the exclusion of the mother by the sisters 
was partial, for she did take a share, namely, 1/16. In the present case, 
however, the Exclusion of the mother’s mother’s mother is entire. It need 
hardly be stated that if the deceased had not left the father’s mother, 
**he mother’s mother’s mother would have <aken 1/6, for, being a true mat • 
grandmother, she is not excluded by the father. 0 


Daughters and Sons’ daughters h. 1. s. 


0 


•••c 

•c 


1/6 (as sharer) 
1/6 


2/3 (each taking 2/9) 


Father ... 

Mother 

3 sons' daughters of whom 
* one is by one son and the 

other two by another son ... 

Note ,—The sons’ daughters take per capita, and not per stirpes. The 
two-thirds is not therefore divided into twa parts, one for the son’s daughter 
by one son, and the other for the other two by another son. but it is divided 
into as many parts as there are sons’ daughters irrespective of the number 
of sons through whom they are related to the deceased. The reason is 
that the Mahomedan law does not recognize any right of representation 
(see p. 36 ante), and the son’s daughters do not inherit as representing their 
respective fathers, but in theircown right as grand-daughters of the deceas¬ 
ed. The same principle applies to the case of sons’ sons, brothers sons, 
une&s’ sons, etc. see Table of Resi^uaries. c 


(s) Father 
Mother 
Daughter ... 

4 sons' daughters 


••• 


• •• 


»•# 


1/6 (as sharer) 

1/6 
1/2 

1/6 (each taking 1/24) 


cxr _ 


i\ r o^.*-There being only one daughter, the sons’ daughters are nbt 
entirely excluded frSm inheritance but they take 1/6 which, together with 
the daughter’s 1/2, makes up 2/3, the full portion of daughters. 

(t) Father .1/6 

Mother . . 1/6 

2/3 e 


(as sharer) 


2 sons' daughters .. 

• Son's son's daughter 

(u) Father ^ 
Mother 

% Son's daughter 
So?i's son's daughter 




• i# 


• •• 




1/6 

1/6 

1/2 

1/6 


(excluded by sous’ daughters) 
(as sharer) 


Note .—The rule of succession as between dflughtep and sons’ daughters 
applies, in the absence of daughters, as between higher sons’ daughters 
and loVer sons daughters (Sir. 18). There being only one sons’ daughter 
in the present illustration, the sons’ sons’ daughter is not entirely excluded 
1 om inheritanqp, but she inherits 1/6 wliieh, together with the son’s 

c ^daughter/ 2 ' makea up 2 ^ 3, l t he fu11 share of sons ’ daughters in the absence 





I 
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(v) 


Mother 

2 full sisters*** 

G , Sister „. 

U . Sister (or u. brother) 






••• 




Ml 


... 


1/6 

2/3 (each taking 1/3) 

(excluded by full sisters) 
1/6 # 




2 /'ill sisters (or •. sisters).. (2/3 (each taking 1/3) 
2 u. sisters (or u. brothers).. 1/3 i(each taking 1/6) 


(x) % Full Yister 
2 sisters 
U . Brother 
U . Sister 


• •• 


• •• 


• i* 


• M 






• •• 




1/2 

1/6 (each taking 1/12) 
1/6 
1/6 


xXutc .—There being only one full sister, the consanguine sisters are not 
excluded from inheritance, but tiey inherit 1/6, which together with the 
sister’s 1/2 maRs up 2/3, the collective share of full sisters in the inheri¬ 
tance (Sir. 21). . • 

Sir. 14-23. The principal points involved in the Table of 
SL*ar9rs are explained in their proper place in*the notes appended 
to the illustrations. The*illastrations must be carefully studied aS 
it is very difficult to understand the rules of succession without 
them, The principles underlying the rules of succession are set 
out in the notes on s. 41, below. It will be observed that the 
illustrations are so framed that the sum total of the shares does 
not exceed unity. For cases in which the total of the shares 
exceeds unity, see the next section. , 

The sharers are twelve in* number.* Of these there are six that 
inherit under certain circumstances as residuaries, namely, the 
father, the true granuiather, the daughter, the son’s daughter, the 
full sister, and th<j consanguine sister, f^ee the list of Residuaries 

given in s. 41, below, and the notes on that section. • 

• • 

40. . Doctrine of “ Increase” —If it be found on 
assigning their respective shares to the Sharers, that 
the total of the shares exceeds unity, the share of 
each Sharer is proportionately diminished by reduc¬ 
ing the fractional shares to a common denominator, 
and increasing the denominat6r so as to make it 
equal to‘the sum of the numerators. 


Illustrations . 


(a) Husband 
2 frill sisters 


• • • 




« • i 


• •• 


II* 


1/23=3/6 reduced to 3/7 


in 


2/3«4/6 


» 


4/7 




7/6 


* 




oc 


\ 
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f r 


jtfote .—The sum total of 1/2 and 2/3 exceeds unity. The frtctionsf are 
therefore reduced to a common denominator, which, i/i this case, is 6^ The 
sum of the numerators is 7, and the process consists in substituting 7 for 6 
as the denominator of the fractions 3/6 and 4/6. By so doing the total of 
the shares equals unity. The doctrine of “increase” is so-called because 
it is by increasing the denominator from 6 to t thjt the sum total of tlje 
shares is made to equal unity. t f 

c ft 

(b) Husband 
Full sister 
C . sister 


••• 




••• 


• •• 




... 


l/2=3/6 reduced to 3/7* 
l/2=3/6 e. 3/7 

l/6=l/6 „ 1/7 


mv 


(c) 


2 full sisters 

2 u. brothers (or u. sisters) 
filotltsr ... c 


• M 


• •• 


• •• 
• a a 


Mt 


... 




(<1) 


Husband 
2full sisters. . 
Hot her 


c 

* 


•• • 

*. 


••• 


• a « 


• a. 

• •a 

aa. 


a .a 


• aa 


aa. 


aa. 


(e) Husband 
Full sister 
2 u, sisters 


• a* 


a a 


• a* 


• •a 


• •a 
. a a 

• •a 


•aa 


7/6 


1 

2/3=4/6 

redded to 4/7 

l/3=2/6 


2/7 

1/6*1 /G 

?>■ 

1/7 

7/6 


1 

172=3/6 

reduced 

to 3/i? 

2p5=4/6 

!? 

4/8 

l/6=l / 6 


1/8 

8/6 


• 1 

]/2=3/6 

reduced 

to 3/8 

l/2=3/6 

51 

3/8 

l/3=2/6 

>1 

2/8 


8/6 


• aa 


(fX Husband 

2 Full sisters ... 
2 w. sisters 


a #a 


\r 


1/2-3/6 

12/3=4/6 

l/3==2/6 

T>S 


i 


reduced to 3/D 
„ 4/9 




2/9 

1 


(g) Husband 

iull sister c• • • 

2 u. sisters ... 
Mother ... 

G 

• «• 

III 

• •• 

• II 

... 1* < I • 

III ft • ft 

V»a ... 

Ill Ml 

1/2= 3/6 
1/2=3/6 
l/3=2f6 
1/6=1/6 

feduced to 3j9 
„ 3/9 

)> 2/9 

t 1/9 



C 

t 

9/6 

1 

(h)c Husband 

2 Full sisters— 

2 u. sisters •*. 
Mother ... 

e 

.aa 

IN 

... 

,M C 

mi it* 

III III 

Ml • f • 

Ml Ml 

l/2=3/6 
2/3=4/6 
l/3=2/6 
1/6= 1/6 

rdeuccd to 3/10 

„ • 4/10 

»<• 2/10 

,.c 1/10 


1 


10/6 

ft 

• 1 

(0 

2 e. sisters 

Mother ... 

• • • 

• * • 

• •• 

a•• 1 .aa 

••a ..« 

a a a ... 

1/4—3/12 

2/3=8/12 

1/6=2/12 

reduced to 3/13 

... 8/13 

„ 2/13 

c 

c 


13/12 

1 


t 


i 
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•3 

• 

Husband ... 

# • • 

• • • 

• • • 

1/4=3/12 

reduced to 3/13 ^ 

> 

Mother 

• t* 

• •• 

• • • 

1/6=2/12 

„ 2/13 

m 

2 daughters ... . 

• • • 

• • • 

• • • 

• 

2/3=8/12 

„ 8/13 


9 

• • 

• 

# 

• 

13/12 

1 

0 

(k) 

Husband 

• m 

• • • 

# 

II • 

1/4=5=3/12 

reduced to 3/13 

• 

Mother 


... • 

• • 

1/0=2/12 

„ 2/13 


Daughter 

• •• 

• • • 

!•• 

1/2=6/12 

6/13 


&t>n's daughter . 

• » i 

# 

M • 

III 

1)6=2/12 

„ 2/13 






13/12 

♦ 

# 

1 

(1) 

Widow 

... • 

« • i 

• •• 

1/4=3/12 

reduced to 3/13 


Motlitfr 



• II 

1,3=4/12 

„ ii 

13 


sister M( 

• # • 

1 • • 

• •• 

1/2=6/12 

,, * 6/ 

• 

fl3 






12/12 


i 

0 

(ft) 


• * • 

• • • 

• II 

1/4=3/12 

reduced to 3/15 


2 full sisters ... 

•... 

• • • 

• •• 

2/3=8/12 

» 


2 sisters ... 

• »» 

• •• 

• II 

1/3=4/12 

» 4/15 


15/12 1 


(n) Widow 

2 full sister# 
U. sister 
Mother 


• M 

• • • 

• • * 


tli 


1 

2 
1 
1 


4=3/12 

3=8/12 

6 = 2/12 

6 = 2/12 


reduced to 3/15 

„ 8/15 

» 2/15 

„ 2/15 


* 15/12 


1 


(o) 

Husband 

• 

• 11 

. «• 

• 

• M 

1/4=3/12 

reduced to 3/15 


Father 

in 

• 1 • 

• •1 

1/6=2/12 

„ 2/15 


Mother 

t • * 

. • . 

• • * 

1/6=2/12 

„ 2/15 


3 daughters ... 


• II 

• • t 

2/3=8/12 

„ 8/15 

• 

• 


• 


* 15/12 

• 

)> I ^ 

(p) 

Widoio ...• 

* ii 

t t t 

• 

M • 

1/4=43/12 

reduced to 3/17 


2 sisters 

• • t 

••• 

t*. 

2/3=8/12 

„ 8/17 


2 w. sisters ... 

**• 

• •t 

• *. 

1/3=4/12 

„ 4/17 


Mother 

Ml 

III 

t 


1/6=2/12 

„ 2/17 


• 

• 



17/12 

♦ 

1 

(q) 


!•• 


... 

1/8=3/24 

reduced to 3/27 

• 

2 daughters ... 

• •1 

* • « 

t 

• • t 

2/3=16/24 

„ l«/27 


Fafher 

... 

• • 

M. 

1/6 4/24 

,, 4/27 

• 

Mother 

• 

• II 

• II 

... 

1/6=4/24 

„ 4/27 


m 


• 


27/24 

•1 



Sir. 29*30. For cases in which the total of the shares is less 
than unity, see s. 42 below. % • » 
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41. Residuaries. —If there are no Sharers, or if 
there are Sharers, but there is a residue left aftbr 
satisfying their claims, the whole inheritance or the 
residue, as the case nfay *be, wil? devolve 4 upon 
Residuaries in the* order set forth in the iyinexnd 
Table. ' 


< 

k 




Illustrations. 

% 

Note .—The residue that remains after satisfying the sharers’ 
Grlaims is indicated in the following illustrations thus if ) 

% 

* • No. 1. Sons and daughters. 


••• % 


#• • 


• •• 


... 2/3 I 
... 1/3 J 


as residuaries. 


(a) Son 
* Daughter 

"Vote. —The daughter cannot inherit as a share* when there is a sou. But 
if the heirs be a daughter and a son’s son, the daughter as a sharer will 
take 1/2, and the son’s son as a residuary will take the residue 1/2. 


•>»« 


(b) 2 sons 

3 daughters 


4/7 ( as residuaries, each son taking 2/7) 

3/7 (as residuaries, each daughter taking 1/7) 


(e) Widow ... 
Son 

Daughter 


• • • 


Ml 


(d) C Ilushand 
Mother ... 


IM 


1/8 ( as sharer ) 

2/3 of (7/8) = 7/12 I residuaries 1 
1/3 of ( 7/8) = 7/24 | as resiauar,eo ) 

Note. —The residue after payment of the widow’s share is 7/8. 

1/f (as sharer) 

1/6 (as sharer) ♦ 

Son ... 2/3 of (7/12) =7/18 ) , residuaf ;^ 

Daughter 1/3 of (7,12) = 7/36 j ' as resi(Ular *'-\> 

Note —The residue in the akove caje is 1—(1/4 of l/€r)=7/12. If^here 
were twe^sons and three daughters, each son would have taken 2/7 of 7/12= 
1/6, and each daughter 1/7/of 7/12=1/12, c 

No. 2. Sons’ sons h. L s. and sons’ daughters h. 1. &- 

Son's daughter . 1/3 f ^ iefelduarie ^ 

Note ,—The son’s daughter h. 1. s. cannot inherit as c a sharer, but she can 
inherit as a residuary only, when there is an eqifal son’s son h. 1. s. Thus 
the son’s daughter cannot succeed except as a residuary, w^en there is a 
son’s soa. Similarly the son’s sbn’s daughter cannot inherit except as c 
residuary when there is a son’s son’s son, • 


... 


(f) 2 daughters 

JSon's son 
Son's soft's son ... 
Soft's son's dauahter 

to 

i. 


• •. 




• •• 


2/3 (as sharers) 

1/3 (as residuary) 

(excluded by soli’s son) 
(excluded both by daughters 
and son’s son. See Tab. of 
Sh., No. 8). 
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TABLE OF 
ARRANGED IN Of 

r 

I —Descendants : 

r 1 c 

( 1. SON. 

< • ( Daughter takes as a residuary with son, the sor 

c 2- SON'S SON h. L S»—the nearer in degree excluding t 

Son’s Daughter h. I. S. takesasa residuary ' 
she takes as a residuary with him provided she < 
the share of each son’s 1 daughter h. 1. s. 

• Note —When the son’s daughter h. 1. s. become a 

in degree with the lower son’s son, she shares < 

II .—Ascendants : 

3 FATHER. 

4. TRUE GRANDFATHER h. h. s. —the nearer in d« 

ifI.— Descendants of Father : 

5. FULL BROTHER. 

Full Sister takes as a residuary with full brot 

6. FULL SISTER — In default of full brother and the otl 

( 1) a daughter or daughters, or (2) a son’s da 
daughter or daughters h. 1. s.* 

7 CONSANGUINE BROTHER t 

Consanguine Sister takes as a residuary % 

8. CONSANGUINE SISTER —In default of cons, bro 

if a;iy, if tuerabe (1) a daughter or daughte 
daughter and a son’s daughter or daughters h. 

9 x’ULL BROTHER’S SLN h. 1. S.—the nearer in de 
10. CONSANGUINE BROTHERS SON h- 1. s.-the 


IV.— Descendants of true Grandfather h. h. 



c 11. FULL PATERNAL UNCLE. 

12. CONSANGUINE PATERNAL UNCLE. 

13 FULL PATERNAL UNCLE’S SON h. 1. s.-the 

* 

14- CONSANGUINE PATERNAL UNCLE’S SON ] 
MALE DESCENDANTS OF MORE REMOTE 

• uncles and their sons. 


A" 


* Shari fiyva. 7: 
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ng a double portion, 
ore remote. 


o » 
1 


> * 
3 


son’s son. If there be no e-ywai son’s son, but there is a lower son’s son, 
not inherit as a sharpr. In either case, each son’s son li. 1. s. takes double 


) 


uary~7?ith a lower sons son, and there are son*s daughters h, lj?. equal 
ly with them as if they were all of the same grade : see ill. (m.) 


excluding the more remote. 


! ithe brother taking a double portion. 

Dsiduariesabovenamed, the full sister takes the residue, if any, if there be 
rir or daughtersh. I, s., or even if th^e be (3) one daughter and a son’s 

** 9 

consanguine brother, the brother taking a double portion. 

ind the other residuaries abovenamed, the cons, sister takes the residue, 
!'• (2) a son’s daughter or daughters j h. 1. s., c or even if thero be (3) one x 


excluding the more remote. 


•er in degree excluding the more remote. 




\ er in degree excluding the more remote. • 

\ s. —the nearer in degree excluding the more remote. 

II7E GRANDFATHERS —in like order and manner as the • deceased’s 

o 


J 
a • 


f Sir. t}p. 24-25. 
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3 * 


(g) 2 daughters* 

, Son'\ son 

Son's daughter..* 


.. 2,3 (as sharers) 

2, 3 of (1/3)=2/9 I residinries 
1/3 of (1/3)=1/9 j as resKluaries 


« 


(h) Daughter 
Son's son 

Soils daughter 

♦ % 


*••• a* 1*2 

2/3 of (l/2)=4/3 ( 
1/3 of (1/2)—1/6 j 


(as sharer) 
as residuaries. 


Note— -There being only one daughter, the son’s daughter would have 
taken 1/6 as sharer (see Tab. of Sl7., No. 8),*if the deceased had not left a 
son’s son. But as the son’s son is one of the heirs, the son’s daughter can 
only inherit as a residuary with the son’s son. % • 


(i) Son's daughter . y ... 1/2 (as sharer) w 

Son'scon's son . 1/2 (as residuary) 

% 

Note —In this ca&the son’s daughter is not precluded *from* inheriting as 
a shaver , for therejs none of those relations that precludes her from succeed¬ 
ing as a sharer (see Tab. of Sh., No. 8, 2nd coluilm). And it will be,seen 
n^eferring to the Table of Eesiduaries that the telly ease in which the son’s 
daughter inherits as a re^duary with the son’s son’s son (who is a loyer 
son’s son), is where she is precluded from succeeding as a sharer (see ill. (k) 
below.) 


(ij) *Daughter . 

Son's daughter 

Son's son's son 
Son's son's daughter ... 


hi 

• i • 


... 1/2 

... 1/6 


2IS of (l/3)=2/9 1 
1/3 of (1/3)=]/9 | 


(as sharer) 

(as sharer.. See Tab. of 
Sh., No. 8). 

as residuaries 


Note. —There beingonly one daughter, the son’s daughter is entitled to 1/6 
as a sharer. Since she is not precluded from inheriting as a sharer, she does 
not become a residuary with the son’s son’s son (who is a lower son’s son). 


(k) 2 daughters 

\S>n's daughter ... 
Son's son's son ... 


••• 

Ml 


• • • 


... 2/3 

1/3 of (1/3) = 1/9 
2/3 of (1/3) = 2/9 


(as sharers) 
as residuaries. 


Note ;—There be^ng two daughters, the soil’s daughter cannot inherit as 
a sba?er. She therefore inherits as a*residuary with the son’s son’s^on (who 
is a lower son’s son). 




(1) 2 foil's daughters 

Sons son's son 
Soil's son's daughter 


. ^ 2/3 (as shavers) 

2-3 of (1/3) = 2/9 | residuaries 
... ,1/3 of (.1/3) = 1/9 j a3 re8Kluanes - 


fiote. _The son’s daughters in this case do not inherit as residuaries with 

the son’s son’s son, f<?r they a'c not precluded from inheriting as share s. 

fm) 2 daughters .2/3 (as sharers) 

, Sou's*son's son .2/-> of (1/3) = 1/6 1 . 

Son’s daughter . I of nij-j _ jn 2 \ as residuaries. 

* Son's sun's daughter ... j ' J 


Xotc —There being two daughters, the son’s daughter cannot inherit as a 
sharer. She therefore inherits as a residuary with the son’s son’s son (who 
is a loieer son’s son). The son’s son’s daughter is entitled to inherit as a 
residuary with the son’s son’s son who is an equal son’s «on in relation to 
her. Both these female relations inherit therefore as residuaries with the 
son’s son’s son? each taking 1/12. This illustration presents two peculiar 


t 
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features. The one is that the son’s son’s daughtef, though remoter in 
degree, shares with the son’s daughter. The # other is ttiat the son’s 
daughter succeeds as a residuary with a lower son’s son. If this were not 
so, t&e son’s son’s daughter would inherit Jo tl^ exclusion of the son’s 
daughter, a result directly opposed # to the principle that the Clearest of 
blood must take first (Sir. 18-19).• 

No. 3. # Father. ♦ c 

tn) Father . # ... I/O®(as sharer) f 

Son (or son’s son h.l.s.) ... 5/6 (as residuary) 

Note.— Here # the father inherits as a sharer. 


d (o) Mother ••• 1/3 (aS sharer) ^ 

Father .. 2/3 (as residuary) 

Note. —Here tTie falher inherits as a residuary, as there is no child or 
child of a son h.l.s. See^Tab. of Sh., No. 1. 


(p) Ban glit er 
c Father ., 


• •• 


• • • 


. (as sharer) = £ 7 ^ 

1 /6 (as sharer1/3 (as residuary) = 1/2 


Note. —Here the father inherits both as a sharer and residuary. He inherits 
as a sharer, for there is a daughter ; and he inherits the residue 1/3 as a 
residuary, for there are neither sons nor son’s &ons h.l.s. The fatner may 
inherit loth as a sharer and residuary. Be inherits simply as a sharer 
when there is a son or son’s son h.l.s, (see ill. (n) above). He inherits 
simply as a residuary when there are neither children nor children of 
sons h.l.s, (see ill. (o) above). He is both a shaier and residualy when 
there are only daughters or son’s daughters h.l.s., but no sons or son’s sons 
h.l.s. as in the present illustration. The same remarks apply to the true 
grandfather h.h.s. In fact, the father and the tiue grandfather are the only 
relations that may inherit in both Rapacities simultaneously. 

No. 4. True grandfather h h.s. 

Note .—Substitute “true grandfather” for “father” in ills, (n), (o) 
and (p). The true giandfather will succeed in the same capacity and will 
take the same share as the fqjher in those illustrations.. 


Nos. 5 i'nd 7. Brothers and sisters. 


(q) Husband 
Mother 
Brother 
• Sister 






••• 


Ml 


% - • 


1 /2 (as sharer) 

.. .. 1/6 (as shaftr) 

.,..2/3 of (1/3) = 2/9 ) residuarieg 
. 1/3 *>f (1/3) e 1/9 ) as resKtuanes. 


N&te. —The sister cannot inherit as a sharer whep theie is a brother, but 
she takes the residue with him. c 

No. 6 Full sisters with daughters and son’s Slaughters. ( 

(r) Bavghter (or son’s daughter h.l.s.) 1/2 (as sharer) c 

Full sister . ... 1/2 (as residuary No. 6.) 

c Brother's son... ... .... excluded by full sister who is a near¬ 

er residuary. c 

Note. —The full sister inherits in three different capacities: (1) as a sharer 
under the circumstances set out in the Table of Sharers ; (2) as a residuary 
1 with full Mother, when thereiis a brother ; and, failing to inherit in either 
o^ these two capacities, (3) as a residuary with daughters; or sons’ daughters 


c 
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h. 1. s., or one daughter and sons’ daughters h. 1. s., provided there is 
no'nearer residuary. Thus in the present illustration, the sister cannot 
inherit as a sharer, because there is a daughter (or son’s daughter 
h. 1. s.) And as there js no brother, she cannot inherit in the second 
of the 4hree capacities e&umerated *bove. She therefore takes the 
residue 1,2 as a residuary with the daughter (or son’s daughtej), for 
there is no^residuary nbarer in degree. If this \?ere not so, the brother’s 

son, who is a more remote relation, would succeed in preference to her. 

* 

00 


(t) 




(V) 


(w) 


2 Daughters ( or son’s daugh- 



ters h. 1. s.) ... 

••• 

2/3 (as sharers) 


Full sister 

«•« 

1/3 (as residuary No. 6) 


Daughter ... 


1/2 (as sharer) 


Son's aaughtei ... 


1/6 (as sharer) 


Fwl sister 

... 

1/3 (as residuary No. ^6) * 


Daughter 

• • • 

1/2 (as sharer) 


Son's daughter . 

• • • 

1 /6 (as sliArer) 

3 

Mother ... 

• t • 

1/6 (as sharer) 


Full sister ... j ... 

• • • 

1/6 (as residuary No. 6) 


Daughter 

• •• 

1/2 (as sharer) 


•Son's daughter ... 

• • • 

1/6 (as sharer) 


Husband 

•it 

1/4 (as sharer) 


Full sister 

• • • 

1/12 (as residuary No. 6) 


Daughter 

* • • 

1/2 (as sharer)=6/12 reduced to 6/13 

Son's daughter ... 

• it 

1/6 (as sharer) =-2/12 ,, 

2 13 

Husband 

• • • 

1/4 (as sharer)=3/!2 „ 

3/13 

Mother . 

• • • 

1 /6, (as sharer)=2/12 „ 

2/13 

Full sister . 

IM 

0 


% 


’ 13/12 

* 1 


Note .—Here the only capacity in which the full sister could inherit is 
that of a residuary with the daughter and son’s daughter. But a residuary 
succeeds to the residue (if any) after the claims of the sharers are satisfied 
and in the present case there is r*> residue. The sum total of the shares 
exceeds unity, and the case is one of “ Increase.” _ » 

No. 8. Consanguine sisteis with d<L~ighters and sons’ 

* daughters h. 1. s. 

Note .—Consanguine sisters inherit as residuaries with daughters and sons’ 
daughters in the absence of full daughters. Substitute 11 consanguine sistei” 
for “ full sister” in ills, (r) to (w), and the shares of the several heirs will 
remain the same, the^consanguine sister taking the place of the full sister. 
Substitute also in the ne'e on ill. (r), “consanguine brother” for “full 
brother,” 


00 


Full sister 
C. sister 
Mother ... 
Brother's son 


• • • 


• « • 


Other Besiduaries. 

. 1/2 (as sharer) 

1/6 (as sharer) 

1/6 (as sharer) 

J/6 (as residuary) 


• << 


in 


(y) 


••• 


Widow 
Mother ... 
Pat . uiOble 


... 


• * • 




1/4 (as sharer) 13 
I/O (as sharer) 
5/12 (as residuary) 
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Sir. 18-21, and 23-26. Some of the important points involved 
in the Table of Residuaries are explained in the notesrappended to 
the illustrations. 


e 

f 


Classification of Residuaries .—All the residuaries are related 
to the deceased through a male. The uterine brothenand sioter 
are related to the deceased through a female, that is, mother, and 
they do not find place in the list of residuaries. The Sirajiyyah 
divides residuaries .into three classes ; (1) residuaries in their own 
* pght: these are all males comprisedfin tl.e list of Residuaries ; 
(2) residuaries in the right of another : these are the four female 
residuaries,* nafiiely, the daughter as a residuary in the right 
of Jthe son, the son’s daughter h. 1. s. as a residuary in the 
right of the son’s s<Jn h. 1. s., the full sister in the right? oi 
the full brother, and the consanguine sister in the right of the 
consanguine brother ; and (3) residuaries with others, namely, the 
full sister and consanguine sister, when they inherit as residuaries 
with daughters and son’s daughters h.l.s. Having regard, however, 
to the order of succession, residuaries may be divided into four 
classes, the first class comprising descendants of the deceased, 

« the second class his ascendants, the third the descendants of the 
deceased’s father, and the fourtji, the descendants of true grand¬ 
father h.h.s. This classification has been adopted in the Table of 
Residuaries. The division of Distant Kindred into four classes 
proceeds upon the same basis. 

C. * 

c Of residuaries that are 'primarily sharers — It will be noted 
on referring to the Ta^s of Sharers and Residuaries that there 
*■ are six sharers who inherit under certain circumstances as Vesidua- 
ries. These are the father and ti^uc grandfather h. h. s., the 
daughter and son’s daughter h.l.s., and the full sister and consan¬ 
guine sister. Of these only the father and true grandfather inherit 
in certain events both as sharers and residuaries (see ilj. (p) above, 
and the'note thereto). In fact they are the only relations that* 
can inherit at the same time in a double capacity. The other four} 
who are^all females, inherit either os sharers or residuaries. The 
circumstances under which they inherit as sharers a‘re set out in 
the Table of Shacers. They succeed as residuaries, and can succeed 

iri that capacity alone, when they are combined with male relations of 


t 


i 


c 


c 


f 


/ J 


PRINCIPLES OF SUCCESSION. 


57 


parallel grade. Thus the daughter inherits as a sharer, when th’ere 

is no son. But when fhere is a son, she inherits as a residuary, 

% 

and can inherit in that capacity alone : not that when there ,is a 
son, she is excluded fPom ’ inheritance, but that in that event she 
succeeds as a residuary, the presence of the iion merely altering the 
character of her heirohip. Similarly, the son's daughter h.l.s. can 
inherit as a residuary alone, when there ia an equal son’s son. And 
in like manner, the full sister and consanguine sistej; can succeed 
as residuaries alone, when they co-exist with the full brother and 
consanguine^rother respectively. The curious reader may ask 1 
why it is that the said four female relations are precluded from 
inheriting as sharers when they exist with males of parallel grade ? 
The answer appears to be this—that if ^hey were allowed 1 to 
inherit as sharers under,dhose circumstances, it might be that T*p 
residue would remain for the corresponding males ( all of whom 
are residuaries alone), that is to say, though the females would 
have a share of the inheritance, the corresponding males, though 
of equal grade, might have no share of the inheritance at all. To 
take an example : A dies leaving a husband, a father, a mother, 
a daughter, and a son. The husband will take the father 
and the mother 1/6. If the daughter were allowed to inherit as a 
sharer, her share would be? and the total of all the shares being 
13/12, ao residue would remain for the son. It is, it seems, to 
maintain a residue for the males that the said females are precluded 
from inheriting q? sharers under the circumstances specified above. 

•■> 3 

j 

The principle which regulates i the—accession of full and 
consanguine sisters as residuaries with daughters and son’s 
daughters h. 1. s. is explained in the notes appended to ill. (r). 

Female residuaries .—There are two more points Jo be 
noted in connection with female residuaries, which are stated 
below : » , 

O * * 

(1) The female , residuaries are four in number, of whom two 
are descendants of the deceased, 'namely, the daughter atd., son’s 
daughter b.l.s., aud the othpr two are descendants of the deceased’s 
father, namely, the full sister and consanguine s/iter. A T o other 
female can inherit as a residuary. * * 
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(2) All the four females inherit as residuaries with cor¬ 
responding males of parallel grade. But* none of These except 
thecson’s daughter h. 1. s. can succeed as a residuary with a male 
lower in degree than herself. , Thus the daughter cannot succeed 
a3 a residuary with th6 son’s son, nor the sistdr with thp brother’s 
son ; but the son’s daughter may inherit as'a residuar y with the 

son’s son or other lower^son’s son in the cases specified in the 

* 

Table. Fom-easons, see ill. (m) and the note thereto. 

~ Principles of Succession among sharers and residuaries .— 
It will ‘hav.e begn seen from the Tables of Sharers and Residuaries 
that certain relations entirely exclude others from inheritance. 
This proceeds upon certain principles, of which the following-t^o 
sye set out in the Sirajiyyah : e 

(l). “Whoever is related to the deceased through any 
person shall not inherit while that person is living .”—(Sir. 27.) 
Thus the father excludes brothers and sisters. And since uterine 
brothers and sisters are related to the deceased through the mother, 
it must follow that they should be excluded by the mother. A 
reference, however, to the Table of Sharers will show that these 
relations are not excluded by the mother. The reason is that the 
mother, when she stands alone, is not entitled to the whole inherit¬ 
ance in one and the same capacity as the father would be if he 
stood alone, but partly as a sharer and partly by “ Return M (Sir.27; 
Sharifiyyah, 49). Thus if^the father be the sole surviving heir, 
he will succeed to*the j?b.ole inheritance as a residuary. But if 
the mother be the soln heir, she will take | as sharer, and the 
remaining § by Return (see 8. 42, below). For this reason the 
mother does not exclude the* uterine brother and sister from 
inheriting with her. t 


t 


(2). “ The nearer in degree excludes the more remote ."— 

(Sir. 2Y). The exclusion of the true grandfather by the father, 'of 
the true grandmother by the mother, of the son’s son by the s6n, 
etc., r^sts upon this principle. These cases may also be referred 
to the first principle set out above. 

C 

, It will kave been seen tjrat the daughter, though she is nearer 
in t degree, does not exclude the brother’s son or his son. Thus 


t 
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if the surviving relations be a daughter and a brother’s son, the 
daughter tak«is and the brother’s son takes the residue. The 
reason is that the daughter in this case 'inherits as a sharer, -?nd 
the brother’s son as a 'residuary, and 7he principle laid down above 
applies onl t y as between relations belonging ?o the same class of 
heirs. To this, however, there is an exception in the case of song 
and son’s sons h. 1. s„ who, though re3iduaries, exclude certain 
sharers from inheritance ( see Tab. of Sh. Nos. 8-12 )o For if the 
sons and their male descendants did not exclude those sharers, 
it might happen in certain cases that no residue would be left for 
them, while, as will be seen presently, the son, and,r>in bis absence, 
the son’s son h. 1. s , are never liable to exclusion, and are always 
entailed to some share or other. The above principle may, 
therefore, be read thus :» ‘‘ Within the limits of each class of heiiss 
the nearer in degree excludes the more remote.” 

Again it will have been seen that the father, though nearer in 
degree, does not exclude the mother’s mother or her mother ; nor 
does the mother exclude the father’s father or his father. The 
reason is that the above principle is to be read with further 
limitations, which we shall proceed t<j enumerate. Those limi¬ 
tations are nowhere stated in the Sirajiyyah nor in any other 
work of authority, but they appear to have been tacitly recognized 
in the rules governing succession among Sharers and Residuaries. 

There are six heirs that are always entitled to some participa¬ 
tion in the inheritance, and ar« in n 5 case liable to exclusion, 
namely, (1) son, (2) daughter, (3) father^>(4) tnother, (5) hus¬ 
band, and (6) wife (Sir. 27). These are theunost favoured heirs, 
and we shall call them, for brevity’s sake, Primary Heiis. Next 
to these, there are four, namely, (1) son’s son h. 1. s., (2) son’s 
daughter h. 1. s.,o (3) true grandfather h. h. s., and (4)’ true 
grandmother h. h. s. These four are the substitutes of the primary 

theirs and eaih of them is entitled to some portion of the inherit¬ 
ance in *the absence of the corresponding primary heir. The 
substitutes of primary heirs are liable to be excluded by the 
corresponding, primary heirs, and by them alone, but by no^others. 
Thus the son’s son h. 1. e>, is the son’s substitute, and he is always 
entitled to some portion of the inheritance in the* absence of thp 
son. The son’s daughter h. 1, s., is the daughter’s substitute, p,nd 
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sBe is always entitled to some portion of the inheritance in the 
absence of the son and daughter . The true grandfather is always 
entitled to some share or other in the absence of the father, and 
he is liable to be excluded bf the father or n*earer true grandfather, 
but by no other heif. This explains why the mother does r not 
exclude the father’s father or his father? Similarly the true 
grandmother is always efititled to participate in the inheritance in 
the absence ef the mother, and she is liable to be excluded by the 
mother or nearer true grandmother, t but by no other heir. And 
r this explains why the father does not exclude the mother’s mother 
or her moWier.* This as well as the preceding case may be ex¬ 
plained with reference to tb? first principle set out in the Sirajiy- 
yah, for the true grai*dfather h. h. s. is not related to the decreed 
through the mother, nor is the true grandmother h. h. s. related to 
the deceased through the father. From this point of view, the 
second principle is to be read subject to the first, that is, the nearer 
relation excludes the more remote provided ahvays the latter is 
related to the deceased through the former ; but neither of the two 
principles set out in the Sirajiyyah explains the exclusion of uterine 
brothers, or of full, consanguine, and uterine sisters by the son’s 
child h. 1. s., or by the true grandfather h. h. s. ( v ). These ap- 
parently are cases of the exclusion of relations nearer in degree by 
more remote heirs. The explanation is to be sought for in the 
principle that the substitutes of primary heirs are always entitled 
to some portion of the inheritance in the absence bf the correspond¬ 
ing primary heirs,‘and llz.i involves as a necessary consequence 
that relations that <are excluded by^ the primary heir^must be 
excluded by their substitutes. Hence it is that uterine brothers, 
and full, consanguine, and uterine Sisters, who are excluded by the 
son, daughter, and father, are also liable to exclusion by the son’s 
son h. 1. s., son’s daughter h. 1. s., and the true grandfather 
h h.s, (w). The principles* governing succession may therefore Ve 


(r) See Tab. of Sh. Nos. 9-12. * 

(w) It may here be stated that thobgh, according to the opinion of the 
Abu Hanifa, the true grandfather excludes the brothers and sisters whether 
full or consanguine, he does not exclude thorn, according to the view of 
Abu Yusuf and*, Muhammad, but is put to his election as between 
pertain sharec (Sir. 40-42). Bitf the latter view is not generally adopted, 
and it is unnecessary to set out the same here, 

1 4 


4 
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•"to' 

stated thus : Whoever is related to the deceased through any person 
shall not inhe r it while that person is alive. Primary heirs are 
always entitled to some participation in the inheritance and are not 

i) ^ 

liable to b3 excluded by any other heirs. The substitutes of the 
primary heirs are always entitled to some share or other in the 
inheritance in the absence of corresponding primary heirs, and they 
are excluded by them alone/ but by no other heirs ; and, as 
a necessary consequence, all relations that are excluded by primary 
heirs are also excluded by substitutes of those heirs. Subject to 
this the neare! in degree, within the limits of each class of heirs, 
excludes the more remote. -> > 

Of the residue .—The son, being a residuary, is entitled to the 

ti 

residue left after satisfying the claims of sharers. At the same 
time it has been seen abo^e, that a son is always entitled to somB 
share of the inheritance. To enable the son to participate in the 
inheritance in all cases, it is necessary that some residue must 
always be left when the son is one of the surviving heirs, and in 
fact this is so ; for the shares are so arranged and the rules of 
succession are so framed that when the son is one of the heirs, 
some residue invariably remains. And .since, in the absence of the 
son, the son’s son h. 1. s. is entitled to some participation in the 
inheritance, it will be found that in all cases where he is one of 
the surviving heirs some residue is always left, and the same is 
the case when the father, or, in his absence, the true grandfather 
h. h. s,, is one of* the heirs, for.the father is always entitled to 
some portion of the inheritance, and^o his absence, tfie true 
grandfather h. h. s. No case of “ Increase ” 'can therefore take 
place when these residuaries are amongst the surviving heirs. 

42. Doctrine of “ Return.”— If there is a residue 

left after satisfying the claims of Sharers, but there is 

uo Residuary, the residue reverts to the Sharers in 

proportion *to their sharers. This right of reverter is 

technically allied “ Return.” 

% 

Exception .—Neither the husband nor wife is enti¬ 
tled to the ‘"'return,” *so long as there is any other 
Sharer, or any relation belonging to the class of 
Distant Kindred. ’ 3 




) 
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r Illustrations . 

(a) A Mahometan dies leaving a widow as his sole hei^ The widow 
will take 1/4 as sharer, and the remaining 3/4 \)j “ return”: Mahomed 

Arskad v. 'Sajida Banoo (x) *; Bafatun v. Bilaiti+Klianum (y). 

• * • e 

(b) Mus band ««• ••• 1|2 

... # l /2 (1/3 as sh&rer and l/ 6 *by Return) 


Mother 


... 




Note .—The husband is not entitled V) the il return,” as there*is another 
sharer, namely, the mother! The surplus 1/6 will therefore go to the 
mother by Return, 


c 


(c) Husband 

Daughter ... 


• • v 

r# t 


• it 


(d) w$... c 

Sister (f, or e.) 


(c) Wife... 

Son's daughter 


Ml ... 

<P 

• •• 


( f ) Mother 

Son's daughter 


Ml 


•«« 


1/4 

3/4 (1/2 as sharer and If* by Return) 
1/4 

3/4 ( 1/2 as sharer and 1/4 by Return) 

1/8 

7/8 (1/2 as sharer and 3/8 by Return) 

r 

1/6 increased to 1/4 
l/2=3/8 „ 3/4 


4/6 


1 


Note,— In this and in illustrations (g) to (k) it will be observed that 
neither the husband nor wife is among the surviving heirs. The rule in 
such a case is to reduce the fractional shares to a common denominator, 
and to decrease the denominator of those shares so as to make it equal to 
the sum of the numerators. Thus in the present illustration, the original 
shares when reduced to a common denominator, are 1/6 and 3/6. The 
tots£ of the numerators is l+ 3 ==£, and the?ultimate shares will therefore 
be 1/4 and 3/4 respectively. 


increased to 1/5 (each taking 1/10) 

4^ 


(g) 

Father's mother 

.«« 

!'/« 

Mother's mother 

• •• 


2 daughters 

••« 4 , 

2/3==4/6 


t 

c 


5/6 

00 

Mother ... * 

«• • 

... 1/6 

Daughter 

• i • 

1/2= 3/6 

« 

Son's daughter 

... 

... 1/6 

* 

5/6 

(0 

Father's mother 

• • • 

"• [ 1/6 

Mother's mother 

• •• 


* Full sister ... 

ii< 

1/2=3/6 


C , sister 

... 

... 1/6 

• 5/6 


51 


55 

55 


1 


3/5 

1/5 


increased to 1/5 

* 3/5 
1/5 


55 

55 


1 


(*) (1878) 3 Cal. 702. 
(y) (IOO 4 I) 30 Cal. 683. 


« 


1 
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(j) 

Full*sister 

.J 

• • « 

l/2=3/6 increased to 

3/5 


C\ sister 

... ' 

1 • • 

... )/« 

n 

1/6 


U. sister 

••• 

Ml 

* 

... 1/6 


1/6 




£ . 

6/6 

. 

• 

1 

00 

Mother 


• • • 

... 1/6 increased to 

1/6 

• 

Full $ister 

• •1 


l/2=3/6 


3/5 


U. brother 

• • • 

• ••• 

... 1/T, 

’i 

1/6 





# 5/6 

• 

1 

(1) 

Husband 

Mt 

• •• 

... 1/4 


. * —4/16 


Mother 

• M 

It* 

% ... 1/6 increased to 1/4 of (3/4)=3/16 


Daughter 

• • • 

!«• 

J/2=3/6 

5» 

3/4 of (3/4 )=*)/! 6 


11/12 * •> % 1 


Note .—In this and in illustrations (m) to (r), it will be observed that 
eiti'$v, the husband or wife is one of the surviving Jjeirs. Since neither t*he 
husband nor wife is entitled to the Return when there are other sharers, 
his or her share will remain Sie same, and the shares of other sharers wifl 
be increased by reducing these shares to a common denominator, and then 
decreasing the denominator of* the original fractional shares so as 
to make it equal to the sum of the numerators, and multiplying the 
new fractional shares thus obtained by the residue after deducting the 
husband’s or wife's share. Thus in the present illustration the shares of 
the mother and daughter, when reduced to a common denominator, are 
1/6 and 3/6 respectively* The total of the numerators is 1-f 3=4, and the 
new fractional shares will thus be 1/4 and 3/4 respectively. The 
residue after deducting the husband’s slnjre is 3/4 and the ultimate 
shares of the mother and daughter will therefore be 1/4 of 3/4=3/16, 
and 3/4 of 3/4=9/16, respectively. 9 % 


(m) 

Wife . 

••• 

1/8 


4/32 

Mother ... 

... 

1/6 

increased to 

1/4 of (7/8)= 7/32 


Daughter 

1/2= 

=3,6 

It 

3 4 of (7/8) =21/32 


% 

» 

19/24 v 

* 

1 

00 

Wife ... 

... 

1/8 


5/40 


Mother . 

• • • 

1/6 

increased to ■ 

a/5 of (7/8)= 7-40 


2 shit's daughters 

2/3= 

=4/6 

u 

1/5 of (7/8)=28/40 



23,<24 


1 

(0) 

Husband ... J ... 


1/2 


2/4 

U. brother ... * 

•*. 

1/6 

increased to 

1/2 of (1/2)_1 /4 


U . sister . 

Ml 

1/6 

>> 

•> 

1/2 of (l/2)=l/4 

• 

V 



6/6 


1 

(P) 

Wife ... \.. 


1/4. 


2/8 

U. brother 

... 

1/6 

increased to 

1 12 of (3/4)=5/8 


Ut sister «•« ••• 

Ill 

% 

1/6 

» 

1/2 of (3/4)=3/S 




7/18 


W 1 

*> 
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Wife 

Bull sister 

C. sister ... 

... 1 /4 

... l/2=3/6 increased to 

... .* 1/6 jj • 

/ ' ( 

, 4/16 

3/4 of (3/4)=9/16 
1/4 of r (3/4)=3/l6 

r 

r. 

t H/12 . 

1 

c 

CO 

Wife 

CJ . brother 

TJ . sister ... 
Mother ... 

Y . ... c 1/4 

... ... 1/6 increased to 

... ... 1/6 i) * 

.*• | ... 1/6 ^ j) 

1,4 

1/3 of (3/4)=l//. 
1/3 of (3/4)=l/4 
1/3 of (3^)=l/4 

c 

c 

9/12 

1 

t (s) 

C 

C 

Husband ... 
Daughter's son 

... 1/2 ° 



iVcte.J8.The daughter’s son belongs to the class of distant kindred. The 
husband is not therefore entitled to the surplus by Return, and the same 
will go to the daughter'scson. 

(t) Wife ... F.. ... 1/4 

c Brother's daughter ... 3/4 c 


\ 


Note .—The brother’s daughter belongs to the class of distant kindred. 
The surplus will therefore go to her, as the wife is not entitled , to the 
Return. See Koonari Bibi v. Dalim Bibi (1882) 11 Cal. 14. 

Sir. 37-40. 

Residuaries for special cause .—A residuary for special cause 
is a person who inherits front a freedman, by reason of the manu¬ 
mission of the latter if). According to Mahomedan law proper, 
if a^manumitted slave dies without leaving any residuary heir by 
relation, the manumittor is entitled to succeed to the .esidue, 
in preference to the right of the sharers to take the residue by 
Return (Sir. 25-26). But residuaries for special cause have 
no plade in Mahpmedai) law as administered by Courts in British 
India, since the abolition of slavery in 1843. ‘ 

Husband and wife .—The rule of law as stated in the excep¬ 
tion as regards the right of the husband and wife to the Return 
is different from that set out in the Siraijiy.yah. According to 
the latter authority, neither the husband nbr wife is entitled to 
the return in any case, not even if there b§ no other heir, and 
the surplus goes to the Public Treasury (Sir. 37). “ But«although 

that was the original rule, an equitable practice has prevailed in 

c 

modefn times of returning to the husband or $o the wife in 


C 


(z) Rumsty’s Moohummud£n Law of Inheritance p. 164, 

c 


c 


c 


c 
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' 4 \ .* 

default of other Sharers by blood and distant kindred,” and 

this practice has been adopted by our Courts. See the cases 

cited in ill. (a), above,.* * * • 

* • f 

“ Return” distinguished from ^ Increase —The Return is 

the* convtVse of Increase. The*case of Return takes place when 

the totabof the shares is less tfian *unity ; the case of Increase, 

when the total is greater than unity. In the former case, the 

shares undergo a rateable ncrease j in the latter, a rateable 

decrease. v x ' 

% 

Father and time grandfather .—When therp i§» only one 
sharer, he succeeds to the whole inheritance,—to his legal share 
as^sharer, and to the surplus by Return. When the father is «the 
sole surviving heir, h§ succeeds to the whole inheritance as^a 
residuary, for he cannot inherit as a sharer when there is no child 
or child of a son h. 1. s. (see Tab. of Sh., No. 1). The same 
remarks apply to the case of the true grandfather, when he is the 
sole surviving heir. 


43. Distant Kindred. —On failure of Sharers and 
Residuaries, the inheritance is divided amongst Dis¬ 
tant Kindred. 


Sir. J-3. It will have been seen from the preceding section 
that a husband or wife, though a sharer, does not exclude distant 
kindred from inheritance, when he or she is the sole surviving 
heir.' See ills, (s) and (t), s. 4f>. 


44. Four classes of disfant kindred. —Distant 

Kindred are divided into four classes, namely, (1) 
descendants of the deceased other than sharers and 
residuaries ; (2) ascendants of the deceased other 
than sharers and residuaries ; (3) descendants of the 


deceased’s, parents other than sharers and residuariesj 
and (4.) descendants of ascendants how high soever. 
The descendants of the deceased succeed in priority to 
the ascendants, the ascendants of the deceased in 
priority to the descendants of parents, and the de¬ 
scendants of parents in preference to the descendants 
of ascendants. 


c 


c 
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The following is a list of Distant Kindred arranged, 
in the order of the classes in which*they succeed: 

c c List of distant kindreds r 

I# Descendants: e 


1. Daughters’ children and their descendants. r * 

2. Children of sons* daughters h. 1. s., and tbeir descendants. 

« c o 

II. Ascendants: c 

1. False grandfathers h. h. s. 

2. Falsd^grandmothers h. h. s. 

ill. Descendants of parents : f 

1. c Full brothers’ daughters and their descendants. 

2. Coh. brothers’ daughters and their descendants. 

3. Uterine brothers’ children and their descendants. 

6 4. Daughters of full brothers* sons h. 1. s., and their descendants. 

5. Daughters of crm. brothers’ sons h. 1. s., and their descendants 

6. Sisters’ (f., c., or ut.) children and th^ir descendants. 


IA r . Descendants of immediate grandparents (true 
or false): . r 

1. Full pat. uncles’ daughters and their descendants. 

2. Con. pat. uncles’ daughters and their descendants 

3. Uterine pat. uncles and their children and their descendants. 

4. ’ Daughters of full pat. uncles’ sons h. 1. s., and their descendants. 

5. Daughters of con. pat. uncles’ sons h. 1. s., and their descendants. 

6. Pat. aunts (f., c., or ut.) and their children and their descendants. 

7. Mat. uncles and aunfs and their children and their descendants. 

u and 0 

Descendants of remoter ancestors h. h. s. (trpe or 
false). 


* 


Sir 44-46. There is this important point of distinction between 
residuaries and distant kindred, that while all residuaries are re- 
lated to the deceased through Ks k male , all distant kindred are related 

c 

c. to the deceased at least through one female. c 

The Sirajiyyah does not enumerate all relations belonging to the 
class ,of distant kindred, but mentions only some of them. Hence 
it was thought at one time that the “distaat kindred” were re¬ 
stricted to the specific relations mentioned in the Sirajiyyah. But 
this view has long since been rejected as erroneous, and j.t was re¬ 
cently held by the High Court of Calcutta that the sou of the 
grantj-daughter of the brother of the grandfather of the deceased, 
though not specifically mentioned in the Sirajiyyah, belongs to the 
class of distanC kindred (a). That this should be so is clear from 

c-1-.-C- 

[a) Abdul Sevang v. Putee Bibi (1902) 29 Cal. 738. ‘ 


t 
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the definition of distant kindred, who # are defined as o,ll those re¬ 
lations by blood that a?e neither gharers nor residuaries. The 
list of distant kindred given abotfe follows from the definition of 
distant kindred, read in conjunction with a passage from the 
Sirajiyyih which, after enumesnting'certain relations belonging to 


the class of distant kindred, proceeds to say, “these^ and all who 
are related to the deceased through them, are abiong the distant 
kindred” (p. 46). * 5 

I • 

45. First class of distant kindred.-*-TRe succes¬ 
sion of Distant Kindred of the first class is governed 
by the following rules : • 

Rule (1). The nearer in degree excludes the 
more remote. 


t 

Sir. 47. Thus a daughter’s son or a daughter’s daughter is 
preferred to a son’s daughter’s daughter. The daughter’s son 
and daughter’s daughter are the nearest distant kindred. 


Rule (2). Among claimants in the same degree of 
relationship, the children of, sharers and residuaries 
are preferred to those of distant kindred. 

r t 

Sir. 47. Thus a son’s daughter’s son, being a child of a sharer 
(son’s daughter), succeeds in preference to a daughter’s daughter’s 
son, who is the cffild of a distant kinswoman (daughter’s daughter). 

Rule ( 3 ). Among claimants in the same degree of 
relationship, the share of the male claimant is double 
that of the female claimant, provided there is no 
difference of sex in the intermediate ancestors. 


Sir. 47-48. Thus if*the claimants be a daughter’s son and a 
daughter’s daughter, the former will take 2/3, and the latter 1/3, 
fof the sex of the intermediate ancestors ( i. e., daughters), is the 
salne. Similarly, if®a person leaves a daughter’s son’s son and a 
daughter’s son’s daughter, the former will take 2/3, and the latter 
1/3. And, according to Abu Yusuf, the rule is tjje same, even 
when the ancestors differ in their sexes* Thus if the c>aimants be 
a daughter’s daughter's son and a daughter’s sov’s daughter, the 
sex of the intermediate ancestors is not the same, it being female 



c 


r 


C 


c 


c 


c 


* 


c 


C 
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in one case, and male in the other. Even iri»snch a cage, according 
to Atm Yusuf, the daughter’s daughter’s scyi, being a male, will 
take twice as much as the daughter’s son's daughter, for, According 
to this disciple of ACu Hanifa, regard is to be had, ip applying 
the rule of the double share to the mal£, to the sexes of 

c * / c 

the claimants , and not to the sexes of the intermediate ancestors 
through whc5m \hej respectively claim, According to Abu 
t Muhummed, however, regard should \q had, in applying that rule, 
to the e sexes of the ancestors, and not to the sexe% of the claim- 
ants (Sir. 48). 'As the opinion of Abu Muhummed is followed 
by (1 the Hanafi Sunni? in India in preference to that of Abu Yusuf, 

it becomes necessary to consider the same. 

c . c • 

Rule (4). Where the intermediate ancestors differ 
in their sexes, the inheritance, according to Abn 
Muhummed, is to be distributed according to the 
following rules ( b ):— 

(a) The simplest case is where there are only 
two claimants, one claiming through one line of 
ancestors, and the of her claiming through another 
line. In such a case^the rul<? is to stop at the first 
line of descent in which the sexes of the intermediate 
ancestors differ, and to assign to the male ancestor 
a portion double that of the female ancestor. The 
share of tlje male ancestor will descend to the 
claimant who claims 'through him, land the’* share of 
the female ancestor will descend to the claimant who 
claims through her, irrespective of the sexes of the 
claimants. 


Illustration . ( 

A Mahomedan dies leaving a daughter’s son’s daughter and a daughter’s 
daughter’s son. as shown in tlfe following table : e 

Propositus . o 

I 


1st line 
2nd line 


daughter 


daughter 


11 


3rd line 

-h — 


son 

i. 

daughter 


daughter 

i 

son 


( b ) Sir. 48-50. 
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In this case, tbeuncestors first differ in their sexes in the second line 
• o£descent, and it isattljis point that the rule of a double portion to the 
male is to be applied. This is done by assigning 2/3 to the daughter’s 
son, and 1/3 to the d^lighter’s daughter. The 2/3 of the daught^’s son 
will go to her- daughter, and the 1/3 oftAie daughter s daughter will go to 
he/ son. Thus we have • 

f s 

daughter’s son’s daughter •••2/3 
1 daughter’s daughter’s son #•..!/3 

According to Abu Yusuf, the shares would be 1/3 and 2/3 # respectively. 

(b) The next case is when there are three o:» 

more claimants, each claiming through a, different 

line of ancestors. Here again, the rule is to stop 

at the first line in which the sexes of the inter- 

> # • 

mediate ancestors differ, and to assign to each maje 

ancestor a portion double that of each female 

ancestor. But in this case, the individual share 

» * 

of each ancestor does not descend to his or her 
posterity as in the preceding case, but the collective 
share of all the male ancestors is to be divided 
among all the descendants claiming through them, 
and the collective share of tile female ancestors is 
to be divided among then’ descendants, according 
to the. rule, as between claimants in the same group, 
of a double portion to the male. 

> % Illustrations? * 

(a) A K’ahomedan dies leaving a daughfgjfe; son’s daughter, a daughter’s 
daughter’s son, and a daughter’s daughter’s daughter, as shown in the 
following table: 

Propositus . 


daughter daughter 

I . I 

daughter daughter 

i , i, 

son daughter 

* 

In this case, <he ancestors differ in their sexes in the second line of 
descent. In that line wc have one male and two females. The rule 
of the double share to the male is to be applied, firsfi in this line of 

) i i 

descent, so that v^e have 


daughter 

• I 

son * 
daughter r 
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daughter’s son ••• 1/2 / 

daughter’s daughter .. 1/4 I 1/9 j (collective share of 

daughter’s daughter ...1/4 j 1 \ female ancestors). 


The daughter’s son standS alone, and thqrefcye his share descends to 
his daughter. The two fernSje ancestors, namely, the daughters’ 
daughters, form a group,*and their collective share is 1/2, which will be 
divided between their descendants, # chat is, the daughter’s daughter’s son 
and daughter’s daughter’s daughter, it the proportion again rf two to 
one, the former taking 2/3xl/2=l/3. and the latter l/3xl/2=l/6, Thu9 
we have * 

daughter’s son’s daughter ^ ...l/2=3/6 

c daughter’s daughter’s son ...1/3=2/6 

t daughter’s daughter’s daughter 1/6 = 1/J 

* o 

According to Abu Yusuf, the shares would be 1/4, 1/2, and 1/4 
respectively. c 

(b) A Mahomedan die^Tleaving a daughter’s daughter’s son, a daughter’s 
sc/n’s son, and a daughter’s son’s daughter, as sh6wn in the following table : 


Propositus . 


daughter daughter daughter 

I I i 

daughter son son 

I I I 

c son < son daughter 

Incthe preceding illustration, vie had one^male and two females in the 
first line in which the sexes differed. In the present case, we have one 

u 

female and two males in that line. 


First, ascertain the first line in which the sexes differ. Here again that 
line is the second line of deseeht. t 1 c 

c 

Next, consider tfie relatidJ^ui that line as so many children of the 
deceased, and determine their shares upon that footing. The shares 
therefore will be; daughter*s daughter, 1/5, and each daughter's son, 
2/5, the two together taking 4/5. Assign the 1/5 of daughter’s daughter 
to her f son. 


Lastly, divide the 4/5 of the two male ancestors between their descend¬ 
ants as if they were children of one ancestor, assigning a double portion 
to the dnale descendant. Thu^the daughter’s son’s* son t£kes 2/3 X 4/5== 
8/15, and the daughter’s son’s daughter 1/3x4/5=4/15. Thus we have 

daughter’s daughter’s son ... 1/5=3/15 

c daughter’s son’s son .8/15 

daughter’s son’s daughter • *£ ••• 4/15 ‘ 

According to 4 Abu Yusuf, the shares would be 2/5, 2/5, and 1/5 

t °C (■ 

respectively. 


c c C 
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(c) A Mahomedar^ dies'leaving a daughter’s son’s son, a daughtefU 
son’s daughter, a daughter’s daughter’s son, and a daughter’s daughter’s 
daughter, as sifown in the following table: 


I 


Propositus. 
-#- 


daughter 

1 I 

son 

I 

son 


daughter 

I 

son 


daughter 


daughter# 

i 

daughter 

!• 

son 


daughter 

i 

daughter 


daughter 


Here the ancestors first differ in their sexes in the second line, and in that 
line we have two males and two females. The collective share of the two males 
is 4/G, and that of the two females is 2/6. The 4/6 of the daughters’ sons 
will be divided between the daughter’s son’s son and th'* daughter’s son’s 
daughter, the former taking 2/3 x 4/6 = 8/18, and the latter 1/3x4/6=4/18. 
The 2/6 of the daughter’s daughter will be divideA between the daughter’s 
daughter’s son and the daughter’s daughter’s daughter, so that the former 
will take 2/3x 2/6=4/18, and the latter 1/3 x 2/6=2/18. Thus we have * 


daughter’s son’s son 
daughter’s son’s daughter 
daughter’s daughter’s son 
daughter’s daughter’s daughter 


• • • 


mi 


• •• 


• •• 


8/18 

4/18 

4/18 

2/18 


According to Abu Yusuf, the shares would be 2/6, 1 /G, 2/6, and 
l/G respectively. 

When a person dies leaving descendants in the fourth and 
remoter generations, “the*course indicated in the [above rulS] as 
to the first line in which the sexes differ, is to be followed equally 
in any lower line; but the descendants of any individual or 
group ( once separated must be kept* separate throughout; in 
other woids, they must not be united in a gro’ip with those of 
any other individual or group ” (c). 

I 

(c) The last ease is when there are two or more 
claimants claiming through the same intermediate 

ancestor. In such a case, there is this further rul e 

# ' 

to be applied, namely, to count for each such an¬ 
cestor, if male,* as many male§ as there are claimants 
claiming through him, and, if female, as many 
females as there are claimants claiming through her, 

irrespective of the sexes of the claimants. 

> 

- 

CO Rumsey s Moohummudan Law of Irjieritance, pp. 68-6 


* 
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Illustration . 
Propositus . 


4 


1 • 

. «,i 

daughter 

| 

• daughter 1 

♦ 1 

son 

1 

daughter e 

1 


* 0 

• • i i 

2 sons 

son 2 daughters 


Here the ancestors first differ in their sexes in the second line, and in that 
line we have one male, and one female. *The daughter’s son will count, 
as two males, by reason of his having two descendants among the 
claimants, aid tke daughter’s daughter will count as three females, by 

reason of her having th^ee descendants. Thus we have 


c. 


daughter’s son c 
daughter’s daughter 




M* 

< 


m 


4f7 

3/7 


The 4/7 of the daughter’s son will go to his two sons. The 3/7 of the 
daughter’s daughter will go to her descendants, the son* taking 2/4 x 3/7 
=6/28, and each daughter taking 1/4 x 3/7=3/28. Thus we have 


daughter’s son’s sons* ... 
daughter’s daughter’s son 
daughter’s daughter’s daughters 


• • • 


• •• 


4/7=16/28 (each 8/28) 
6/28 

6.28 (each 3/28) 


c 


According to Abu Yusuf, the shares would be as follows: 

each daughter’s son’s son _ ... 2/8 

daughter’s daughter’s son . 2/8 

each daughter’s daughter’s daughter... 1,8 


u 


When the deceased leaves descendants in the fourth and 

( 4 

remoter generations, the process indicated in the above rule 1 is to 

be applied as often as there be occasion to group the sexes. 

* 

46. Second class of distant kindred. —In default 
of Distant Kindred of the first class, the inheritance 
devdlves upon Distant Kindred of the second class 
in the order enumerated below : 

c c 

Mother’s father. 4 


* 1 . 

2 . 

K 

3. 

4. 


{ 


Father’s mother’s father, 2/3# 
Mother’s mother’s father, 1/3. 


j Mother’s father’s father, 2/3. 

( Mother’s father’s mother, 1/3. 

Other false ancestors in the fourth and remoter degree. 

< 

c 

c 

4 4 


( 
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% 

The oraer enutnerat<M above follows from the rules for ty>e 

.succession of distant kindred of the second class, which are nearly 

' • 

the same as those set forth in the preceding section in respect to 
the first-class (Sir. *61-52). There is* no difference in* respect of 
this class of distant kindred betweenHhe system of Abu Muhumraed 
and that o*f Abu Yusuf. • 

The mother’s father is the oftly false ancestor in the second de¬ 
gree, and, being the nearest, excludes all other false ancestors. 
See s. 45, Rule (1). 

In the third degree, there are four false ancestors, namely, (1) 
father’s mother’s father, (2) mother’s mother’s father, £3) mother’s 
father’s father, and (4) mother’s father’s ipother. Of these, the 
first two, being related to the deceased through sharers,—the 
father’s mother and nfother’s mother are sharers,— exclude the 
other two who are related through the mother’s father, a distant 
kinsman. See s. 45, Paile (2). The father’s mother’s father, being 
related to the deceased through a male (j. e ,, father) takes double 
the portion of the mother’s mother’s father, who is related through 
a female (i. e.> mother), though both these ancestors are of the 
same sex; the rule being that when ^the sexes of the ancestors 
differ, 2/3 go to the father’s side, and 13 to the mother’s side. 
Either of these ancestors, Standing alone, succeeds to the *Whole 
inheritance. 

In default of mother’s father, father’s mother’s father, and 
mother's mother’s father, the •mother’s father’s father and the 
mother’s father’s mjther will succeed-6o the inheritance, the for¬ 
mer taking 2/3, and the latter 1/3, according the third Rule set 
forth in the preceding section. Either of them, standing alone, 
succeeds to the whole inheritance. 

> 

It is not necessary to pursue the subject of the succession of 
false ancestors any further, as it can rarely happen that a person 
Should die leaving’ancestors in the fourth or higher degree’. 

47. Third class of distant kindred. —The succes- 
sion of Distant Kindred of the third class is gdvern- 
ed, according to Abil Muhummed, by the following 
rules:— p 


> 


c 
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• ^ 

«, r (1) Among claimants in the Sam^'degree of re¬ 
lationship, the descendants of full brothers are pre*’ 
ferred to those of consanguine brothers or sisters. 

The ‘descendants *of uterine •br&thers andr sisters 
are not liable to be excftided from inheritance by des¬ 
cendants either of full or consanguine brothers* or 
sisters. . • « f 


c 


Sir. 54. §ince a full brother excludes consanguine brothers 
and sisters, his descendants likewise exclude descendants of con- 

'sanguine brothers and'sisters. 

« 

, 1 ft 

But neither a consanguine brother nor a consanguine sister is 
excluded by a full sister ; therefore, the descendants of consanguine 
brothers and sisters are not excluded by descendants of full sisters. 
Thus if there be a full sister’s daughter’s daughter and a consanguine 
brother’s daughter’s son, the former does not exclude the latter; and 
the full sister’s 1/2 as sharer will go to her descendants, and the 
consanguine brother’s 1/2 as residuary will go to his descendants ( d ). 


And since neither brothers nor sisters, full or consanguine, ex¬ 
clude uterine brothers or sisters, the descendants of the former do 
not exclude those of the latter. 


(2) The descendants of maternal relations ^divide 
equally among them the primary share of these re¬ 
lations, without any regard to differenceoof sex. 

strations. € . 


(a) A Mahomedan dies leaving 2 sons and 3 daughters of a uierine bro¬ 
ther, and 3 sons and 4 daughters of a uterine sister. Here the total num¬ 
ber of claimants being 12, each claimant will take 1/12. 

(b) A Mahomedan dies leaving relations enumerated in the above illus¬ 
tration, and a daughter of a full brother. Here the primary share of the 
uterine brother and sister is 1/3 {see Tab. of Sh., no. 8), and this will be di¬ 
vided eqnally among their descendants, each taking 1/12 of 1/3—f/36. Th e 
primary share of the brother as a residuary is 2/3, and this will 
daughter. 


(V7) See Ramsey’s Moohumnpdan Law of Inheritance, p. 67. 

< • 

c 


c 


i 
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(c) A Mahomedan\dies leaving 2 sons and 3 daughters of a uterine 
brother, and a daughter of a full brother. Here the primary share of 
the uterine brother is 1 /6 (s£e Tab. of Sli., no. 0), and this will be divided 
among his five descendant^ in equal shares, each taking 1/5 of II 6=1/30. 
The primafy share of tfte brother as a residuary is 5/6, and this will go 
to his daughter. 0 

(3) Jn other respects, tlie rules for the succession 
of distant kindred of this 1, class are similar to those 
for the succession of the first class. 0 

o 

Illustrations, 

(a) A Mahomcdan dies leaving a daughter of a full brother, a son and 
a daughter of a full sister, a daughter of a consanguine^ brother, a son 
and a daughter of a consanguine sister, a daughte^ of a uterine brother, 
and a son and a daughter of a uterine sister (se^ Sir. 54). In this case, 
the children of the consanguine brother and sister will be excluded from 
inheritance by the daughter of the full brother [see rule (1) above]. The 
property* will therefore be divided among the children of the full and 
uterine brothers’ and sisters. The primary share of the uterine 
brother and sister as ^sharers is 1/3, and this will be divided equally 
among their three descendants, each taking 1/3. The primary share of 
the full brother and sister as residuaries is 2/3, and this will be divided 
among their descendants according to s. 45, Rule (4), as shown in the 
following table: a 


Gammon ancestor 


full brother full sister 2 )V0 P 0S ^ US 


daughter 1/3 son 2/9 daughter 1/9 ^ :> 

Here the first line in which the sexes of the ancestors differ is the first 
line of descent. The full sister, having two descendants, will count 
as two females. Therefore the full brother’s share is 1/2 of 2/3?=l/3, and 
this will descend to his daughter. The full sister’s share is 1/2 of 2/3=l/3, 
and this will be divided between her son and daughter, so that tfie son 
will take 2/3 of l/3=2/9, and the daughter will take 1/3 of 1/3=1/9« 

»(b) A Mahomedaa dies leaving a fuli brother’s son’s daughter and 
a ^ sister’s daughter’s son. The former will succeed, being the child of 
a residuary (brother’soson), in preference to the latter who is the child 
of a distant kinswoman (sister’s daughter). See s. 44, Rule (2). 

48. Fourth class of Distant Kindred —For the 

purposes of succession, the I}istant Ivihd^ed of the 
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* , • * \ 

'fourth class may be divided into the two following- 

groups : • r 


d. Children of immediate grttedparents,. true or 
false, namely, # * 

m 

(a) full, consapguine, and‘uterine listers of 
the fathfer ; r 

(b) full, consanguine, and uterine sisters of 
the mother ; 

* (fi) ^uterine brothers of the father ; and 


(d) full, consanguine, and uterine brothers of 
the lfiother. 

* 

f, 

This group comprises all paternal and maternal uncles and 
aunts, excepting full and consanguine paternal uncles who 
belong to the class of residuaries (see Tab. of Res., nos. 11-12). 
Note that all the distant kindred in this group are equal 
in degree. 


II. Remoter desqendants of grandparents, and 
descendants of remoter ancestors, true or false. 

*• f 

49. Succession of group I (uncles and aunts)— 

The succession of relations comprised in group I is 
governed by the following rules : e 

* *9 4 

(I)- Among claimants on the same side;, those 
of the whole blood are preferred to those of the 
half blood, and consanguine relations are preferred 
to uterine relations, without distinction of sex. 

Th'e “ same side ” means either the father’s side or the mother’s 

r 

side. Thus in the case of claimants on the father's side, the 
father’^ full sister is preferred to the father’s consanguine cr 
uterine sister, and the father’s consanguine sister is preferred 
to the father’s uterine sister. The order of priority is the same 
in the? case of claimants on the mother's side. * 

It is important to note that the abofe rule applies to the ease 
only of claimants relatedrto the deceased on the same side. 
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■> Fourth class of distant kindred* 

4 

Hetfce the father’s full sister, though of the whole blood, does 
not exclude the mother’s consanguine sister, the former being 
related through the yhthOr, and the latter through thtf mother. 
See ill. (a) to the next rule. 

p ' « 5 

It is also important to note that the above rule applies 
irrespective of the sexes of the claimants; hence the father’s full or 
consanguine sister is preferred to the father’s uterine brother, 
though the latter is a male. Similarly the mothfir’s full or 

consanguine sister is preferred to the mother’s uterine brother. 

According to the rule now under consideration, the mother’s 
consanguine sister is preferred to the mother’s uterine sister, 
though the former is the child of a distant kinsman (mother’s 
father), and the latter-“the child of a sharer (mother’s mother). 
The reason is that the rule that the children of shares or 
residuaries are preferred to the children of distant kindred does 
not apply to this group. 


(2) If there are claimants^on the paternal side, 
together with claimants on the maternal side, the 
former will take collectively 2/3, and the latter 1/3, 
and each side will then divide its own collective 
share j-> subject to the above rule, each male taking 
a double share. 


C t 


Illustrations . 


(a) 

Father's f. sister, 

4) 

Ml •»» 

T 

« « • 

2/3 J 

Mother's c . sistp\ 

• • • # * • 


1 /3 o >) 

(b) 

Father's u . sister, 

0 m 9 9 9 9 

• • • 

2:3 > 

Mother's f . brother 

• 49 9 


1/3 

(c) 

Father's u. brother 

1 2)3 } 

• •• 

2/3 x 2/3*=4/9 


Father’s u, sister 

9 9 9 

1/3 x 2/3=2/9 


Mother's f. brother 

! 1/3 } 


2/3X l/3=2/9 


Mother's f. sister 


1/3 x l/3=l/9 

Sir. 

55-56. 





o 




50. Succession of group II. —The succession of 
relations comprised in group II is to be determined 
by applying the following rules in order :— 


J> 

(1) The nearer in degree excludes the niore remote. 


J 


3 




4 




4 


1 


J 


i 
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/ 

(2) Among claimants on the same side, those 6f 
the whole blood are preferred to those of the half 
bleod,' and consangupie relationare preferred to 
uterine relations^ without distinction of sex, . 

See b. 49, rule (1) p c 

• * 

(3) Among claimants on the same side, the chil¬ 
dren of residuaries are preferred to the children of 
distant kindred. * 



The dis£ant r kindred comprised in group II are either children of 

residuaries or of disfatit kindred. 

' * 

« (4) If there are claimants on the paternal side 
together with claimants on the maternal side, the for¬ 
mer will take collectively 2/3, and the latter 1/3, and 
each side will then divide its own collective share 
according to the rule r of the double share to the male. 


See s. 49, rule (2) 

t 

(5) Where the sexes* of the intermediate ancestors 
differ, the principle of sex-grouping is to be applied, 
according to the system of Muhummad, in the same 
manner as in the case of distant kindre^ of the first 
class. * • . 

• m 

See s. 45 rule (4). Sir. oS-58. * 

» # 

51. Successor by contract. —In default of Shar¬ 
ers, Residuaries and Distant Kindred, the inheritance 
devolves upon the “Successor by Contract,” that is, a 
person who derives his right of succession under a 
contract with the deceased, in consideration of an 
undertaking given by him to pay any, fine or ransom 
to which the deceased may .become liable. 

Sir. 13 ; Hedaya, p. 517 ; Tagore L&w Lectures, 1873, p, 92. 
It would seem, 'according the Sirajiyyah, that the deceased 
fhuBt be a person of unknown desfcent. 


/ 


« 
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i SUCCESSORS unrelated in blood 

' ' 

52. Acknowledged kinsman. —Next in succession 
is the “Acknowledged Kinsman,” that is, a person of 
unknown descent iin .whose favdur the deceased has 
made an acknowledgment of* kinship, not through 
himself, but through another. 

Such ' an acknowledgment .confers upon the 
“Acknowledged Kinsman” the right of succession to 
the property of the deceased, subject to bequests to 
the extent of the bequeathable third*, but it does not 
invest the acknowledgee with all the. righte of an 
actual kinsman. 

Sir. 13. The kinship acknowledged musi be kinship through 
another, that is, through the deceased’s father or his grandfather* 
Thus a person may acknowledge another to bo his brother, for 
that is kinship through the father (e). But he may not acknow¬ 
ledge another to be his son, for that is kinship through himself. 
The acknowledgment by the deceased, of a person as his son or 
daughter stands upon a different footing altogether, and it is dealt 
with in the chapter of “Parentage.” 

53. Universal legatee. —The next successor is the 
“Universal Legatee ,* that is, a person to whom the 
deceased has left the whole of his property by will. 

Sir. 13. It is to be noted that the prohibition against bequeath¬ 
ing mdre than a third exists oily for the benefit of *the t heirs. 
Hence a bequest of the whole will take effect if the deceased has 
left no known heir (/). * 

54. Escheat. — On failure of all the heirs and 
successors above enumerated, the property of a 'de¬ 
ceased Mahomedan ‘escheats to the Crown. 

f>ir. 13. l*he rule of pure Mahomedan law in this respect is 
different, for according to that law, the property does not devolve 
upon the Government by way of inheritance as ultimus hceres, but 
falls to the. bait-ul-mal (public treasury) for the benefit of 
Musalmans . * 

,- » -— 

(e) Tagore Law Lectures, 1873, pp. 92-93.* * 

(/) Baillie's Moohummudan Law .‘f Inheritance, p. 19. , 
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f 

c 

Miscellaneous. 

p T . ° 

55. Step-children —Step-children do not inherit 
fro'm step-parents, nor do step*-parents inherit from 
step-children. r f 

See Maenaghten, Precedents "of Inheritance, no. xxi. 

C ( < 

56. Bastard— An illegitimate child inherits from 
his mother and her relations, and they inherit from 

him (g). c c 

* 

c r Illustration . 

c 

A Mahomcdan female of the Sunni sect dies leaving a husband and 
an^illegitimate son of c her sister. The husband will take 1/2, and the 
sister’s son, though illegitimate, will take the other 1/2 as a distant 
kinsman, being related to the deceased through his mother : Bafatun v. 
Bilaiti Khanum (It). 

57. Missing persons —When the 'question is 
whether a Mahomedan is alive or f dead, and it is 
proved that he has not been heard of for seven 
years by those who would naturally have heard of 
him if he had been c alive, the burden of proving 
that he is alive is on thg person who affirms it. 

c . (ji 

Under the Hanafi law, a missing person is to be ^regarded 
as alive till the lapse of ninety years from the date of his birth. 
But it has been held by a Full Bench of the Allahabad High 
Court, that this rule is merely a rule of evidence, and it must 

<- c <- 

therefore be taken as superseded by the provisions of the Indian 
Evidence Act ( i). The present section reproduces < with some 
verbal alterations the provisions of s. 108 of the Evidence Act. 

► C. Shiah Law of Inheritance. 

[The following twenty sections cont£in the principal points 
of distinction between ihe Shiah and the Sunni Law of 

ct # q 

Inheritance. The most authoritative text-book of the Shiah 
law is Sharaya-ul-Islam (j), the wholes of which has been 


a 


(i g ) Tagore Law Lectures, 1873, p. 123. 

(>0 (1903) ?0 Cal. 683. 

(i) Mqzhar Aliy . Budh x Singh (1884) 7 All. 297. 

(;) Agha All Khan v. Altaf Hajan Khan (1892) 14 All. 429, 450. 


c 


c 
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.translated into French by M. Querry, under the title, Droit 
Musalman. The Second Part of Baillie’s Digest of Moohummudan 
Law, with the excojAioil of the last Book, is composed, 2s the 
author tells ns in the Introduction ^p. xxvi}, of translations from 
Slfaraya-ul-Islam.] • 

58. Division of heir^ —The* Shiahs divide heirs 

into two groups, namely, (1) heirs, by marriage, 
and (2) heirs by constJnguinity. ' 

59. Heirs by marriage —The heirs<»by marriage 
are the husband and wife, and tljeir shares are a 
fourth for the husband and an eighth for the wife, 
if there is a child or “ child of a child how low 
soever” (not merely “child of a son how low soever” 
as iii Hanafi law), and half for the husband and 
a fourth for th^ wife, if there is no child or child 
of a child how low soever. _ 


Baillie, Part II., 273. According to the above rule, the 
existence of a daughter's son or a daughter's daughter will have 
the effect of reducing the share of* the husband or wife, though 
not according to Hanafi law. 

60. Heirs by consanguinity —Heirs by consan¬ 
guinity are divided, according to the order, of their 
succession, into the following three classes, namely, 

•i 

I. a (z) Parents ; 

(ii) Children and other lineal descendants 
h.l.s. » 

II. (i) Grand-parents h.h.s. (true as well as false); 

t • I • 

' (ii) Brothers and sisters and their descend- 
* ants h.l.s. 

o 

III. Paternal and maternal uncles and aunCs of 
the deceased, and of his parents and grand¬ 
parents h.h.s., and feheir descendants h.l.s., 

Baillie, Part II., 276, 280, 285. 


% 
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61. Order of succession. —Of these three classes, 
each excludes the next lower, but t one division of a 
class does not exclude tb^ other. * c f 

* * 

Illustrations* 

r 

(a) A Shiah Mahomedan dies leaving^ daughter’s son, a father’} mother, 
and a full brother. , 

By Hanafi laW* the .father’s mother as a sharer will take 1/6, and the full 
brother as a residuary will take 6/6 ; the daughter’s son, being a distant 
kinsman will be entirely excluded from inheritance. 

By Shiah laW tlfj daughter’s son, being an heir of the first class, will 
succeed to the whole inheritance in preference to the father’s mother and 
the full brother, both of whom belong to the second class of heirs. 

$>) A Shiah Mahomedan dies leaving a brother’s daughter and a full 
paternal uncle. 

By Hanafi law the full paternal uncle, being a residuary, will take the 
whole property to the exclusion of the brother’s daughter who is a distant 

kinswoman. ( 

♦' 

By Shiah law the brother’s daughter, being an heir of the second class 
will succeed in preference to the full paternal uncle who belongs to the 
third class of heirs. c 

(c) A Shiah Mahomedan dies leaving a ^brother and a grandfather. 
Neither of these relations excludes the other, for they both belong to the 
same class of heirs, that is, the second class. 

Illustrations (a) and (b) exemplify the fundamental distinction 
between the'Shiah and the Sunni Law of Inheritance. Undei* the 
Sunni law, the relations knosvn as “ distant Ij.indred ” are post¬ 
poned to sharers and residuaries. Distant kindred,” it will be 
remembered, are all cognates, for they are connected with the 
deceased through females. On the other hand, “ residuaries ” are 
all agnates, for they are connected with the deceased through 
males. The Sunnis prefer the agnates to co € gnates, but the Shiahs 
prefer the nearest kinsmen without reference to, the kex through 
which they are connected with the deceased. In other words, the 
distinction between agnates and cognates, which obtains in Sunni 
law, has no place in Shiah law. All heirs by consanguinity, under 
the Shiah law, are either sharers or residuaries. But the u re¬ 
siduaries p t of Shiah law pomprise also some of the relations 
knqwn as u distant kindred 5 * in the Sunni law. 
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9 

* *In workyig out examples, the first step is to assign to the hus¬ 
band or wife (if any) his or her share according to the rule set 
forth in 6. 59. The'next' step is to j^scertain the class to ^vhich 
the surviving relations belong, and if there, be any sharers among 
them, to assign theii; respective shares to them. If there is a re¬ 
sidue afthr the claims of the fearers*are, satisfied, and there are re- 
siduaries (note the special meaning of this term), the residue is to . 
be divided among them according to the rules set forth below, t 

62. General Rule. —In each division of the first 

and the second class, and in the third* ckass* where 
there are no divisions, the nearer,excludes the more 
remote. • 

j Illustration. 

A Shiah Mahomedan dies leaving a grandfather, a great grandfather, a 
brother, and a brother’s son. The grandfather will exclude the great 
grandfather, and the brother will exclude the brother’s son ; but the brother 
does not exclude tjie grandfather, because they belong to different 
divisions of class II. ^ 

63. Parents.—(1) The father succeeds, as a 
sharer, if the deceased has lef^ an} 7 lineal descendant: 
as a residuary, if there be up such descendant. 

(2) # The mother takes one-sixth, if there be a 
lineal descendant, or, if there are two or more bro¬ 
thers, or one brother and two or more sisters, 
or four or more sisters, either* full or consanguine ; 
otherwise, she tgkes one-third. * 

Bailliv, Part II., 271-273. As to the father's rights under the . 
Hanafi law, see Dotes on ill. (p), p. 54 ante. As to the mother’s 
rights under the Hanafi law, see Table of Sharers, no. 5. 

64. Children.* —When there are children of both 

sexes, the, portion of each maje is double that of a 
female. * * 

Baillie, Part II., 276. 

65. Grandchildren. —The children of each son 
take among them the share which their father would 
have taken, and the children <%f each daughter takjg 
among them the share which their mother would have 
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r 

taken, according to the rule, in f each branch of 
descendants, of a double portion to the male. 

c ‘ f r . ( 

The same rule applies %o great grand-children, and 
remoter lineal descendants.,, < 

r 

c Ill&stratrm . r * 

A Shiah Mahomecian dies leaving relations indicated in italics in the 
lowest line of the follpwing table :— 

, Propositus ** 


son 2/5 daughter 1/5 


son (2/3 o£ 2/5=4/15) daughter son 1/5 

(1/3 of 2/5=2/15) 

Here each son, had he survived the Propositus , would have taken 2/5. 

The daughter, had she survived the Propositus , would have taken 1/5. 
The shares of the grand-ehildren will be as shown in ( the table. As to the 
children of the second sou, it wiJJ-be observed that the son takes a portion 
double that of the daughter. 


I c c, 
son 2/5 


e 


daughter '2lo 


Baillie, Part II,, 278-279. 

C ' 

6$. Brothers and sisters— Full brothers or 
sisters exclude consanguine brothers or sisters, but 
neither brothers nor sisters full or consanguine 
exclude uterine brothers or sisters. 

O' * t 

The‘share of a full brother is double that of a full 
sister, and the share of a consanguine brother is 
* double that of a consanguine sister. r 

The share of one uterine brother or sister is one- 
sixth: the collective share of two ( or more uterine 
brothers is one-third, to be divided equally among 
them. t ‘ • c '■ 

Baillie, Part II., 280-281. The rules in thee second and third 
clauses, are the same as in Hanafi law. 

c 

67. Nephews and nieces —The children of each 
brother, fall or consanguine, divide among them the 
share which thqir father wohld have taken according 


t 


t 
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to the rule of the -double share to the male, and tjie 
children of each sister div.ide among them the share 
which their mother would have taken, according to 
the same rule; J:«t»the childrdh of uterine 'brothers 
and sisters' divide equally »*among them, without 
distinction of sex, the onQ-third or the one-sixth, as 
the caf-ie may be*. , , 

Bail lie. Part II., 284. 

• . ♦ 

68. Grand-parents — (1) If there are no brothers 
or sisters, or descendants of brothers or sisters, the 
maternal grandfathers take one-thii»d *in equal 
portions, and the paternal grandfathers take two- 
thirds according to the rule of th^ double share to a 
male. J 


(2) If there is a maternal grandfather or maternal 
grandmother, together with uterine brothers or 
sisters, the grai/dfather counts as a brother and the 
grandmother as a sister, ancPthe mother’s third is 

divided among them all equally. 

# 

If there is a paternal grandfather or paternal 
grandmother, together with full or consanguine 
brothers or sisters, the grandfather counts as a full 
or consanguine brother, and-the grandmother as a full 
or consanguine sister, and,the father’s two-thirds will 
be divided among them according to*the rule* of the 
double portion to the male. 


The same principle applies when grand-parents 
are combined with the descendants of brothers or 
sisters. 


j 


* 


t 


Father's father 
Father s mother 



Illustration . 




• « • 

• • • 


... 2/3 of 2/3=4(9 
1/3 of 2/3=2/9 


Mother's father f 
Mother's mother} 

Baillie, Part II., 281. 



... 1/2 of 1/3= 1/6 
... 1/2 of 1/3= 1/6 ' 
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v 69. Uncles and aunts —The following rules 
govern the succession of uncles and aunts:— 

(1) Among claimants on the feame side, and in 
the same degree of relationships those of the whole 
blood are preferred to those of the half blood. 

Exception —The son r of a full, paternal uncle 
is preferred to a consanguine paternal uncle,* though 
the latter is nearer in degree. 

I f f r 

As to the meaning of the expression “same side, see notes 
on 8. 48, rule (1). ‘ 

(2) ' If there are claimants on the paternal side, 

together with claimants on the maternal side, the 
former will take collectively two-thirds, and the 
kitter one-third. ** 

Illustration. 

A Mahomedan dies leaving a consanguine paternal uncle and a full 
maternal aunt. The former, in virtue of his claiming through the father, 
will take two-thirds; the latter, in virtue of her ( , claiming through the 
mother, will take one-third, r» 

(3) Maternal aunts share equally with maternal 
uncles of the same kind, and uterine paternal aunts 
share equally with uterine paternal uncles. But full 
and consanguine uncles and a'unts share according 
to the rule of the double portion to the male. 

(4) Among uncles and aunts on the same side, 
the distribution is governed by the same principle 
as among brothers and sisters of the; deceased. 

Baillie, Part II.,’285, 286. 

70. Children of uncles and aunts. —The children 

of Uncles and aunts take the share of their respective 
parents in like manner as children of brothers and 
sisters. . . c 

Baillie, Part II., 287. 

7,1. Doctrine of “ Return.” —If there is a resi¬ 
due left after satisfying the claims of Sharers, but 
there is no < Residuary in the c class to ichich the 
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Sharers belong, tjie residue reverts to the Sharers in 
the proportion of their respective shares. 

I 

9 Illustration . 

Mother ... i... , ... 1/6 increased to 1/4 • * 

Lhugliter ... * . l/2*=3/6 ,, 3/4 

Brother . 0 

* * 

Note that by Hanafl law, the brotlier would have taken the residue 1/3. 
But by »Shiah law he takes nothing,*for he belongs to the second class of 
heirs, and no member of the second class can inherit so long as there is any 
member of the first class.. In fact, the rule set forth in th§ present section 
follows as a necessary consequence from the order of succession in which 
Heirs by Consanguinity inherit. , s 

72. No return to a wife— A wife is ftot’in any 

case entitled to the “return,” but the surplus will 
escheat to the Crown. • 

Baillie, Part IT., 265. 


73. Mother when not entitled to “Return.”— 

When the deceased has left a mother, a father, and 
one daughter, tmd also two or more brothers, or one 
brother and two or more sisters, or four or more 
sisters, either full or consanguine, the surplus will 
“return” to the father and tile daughter, but not to* 
the mother. . * • 


Father ... 
Daughter 
Mother . 

* 2 full brothers .. 


Illustration. 

... 1/6 increased to 1/4 x (5/6)= 5/24 

l/2=3/6 „ 3/4 x (6/6)=15/24 

... 1/6 = 4/24 

... (excluded, being heirs of* the second 
class.) • • 


The rule set forth in the present section follows from the state¬ 
ment of law in Baillie, Part II., p. 272. This is the only case in 
which the mother is excluded from the “ return.” 


74. Doctrine, of “Increase.” —The doctrine of 
“ Increase ” has no place in Shiah Law ; for the only 
'case in which'under that law’ the sum total *of the 
* sharers could exceed unity is where a daughter or 
daughters are among the surviving relations, and 
the rule in that case.is to deduct from the share of the 

rs the fraction in excess of unity. 


daughter or daughte 
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Illustration . 


€■ 


Husband 

Daughter 

Father 

Mother 


••• 


• •• 


1/4=3/12 =3/12 

1/2=6/12 reduced to 6/12—*1/12=6/12- 
1/6=2/12 ‘ =2/12 
1/6=2/12 *=2/12 


« 13/12 1 

Note. —Here the excess over unity is 1/12, and this will be deducted from 
the daughter’s original share, so that fi'er ultimate share will be 6/12. This 
will restore the total of the shares (o unifcy. * 

Baillie, Part II., 263. Having regard to the rules of succes¬ 
sion among Shiahs, no case of “ Increasb ” is possible amongst 

heirs of the second or the third class. r 

« 

* „ . Miscellaneous. 

75. Eldest sqo. —The eldest son, if of sound 

min’d, is exclusively entitled to the wearing apparel 
o^ the father, and to his Koran,* sword, and ring, 
provided the deceased has left other property besides 
the said articles. 

Baillie, Part II., 279. 

76. Childless widoft .—A childless widow is not 
entitled to a share in her husband’s lands, but only to 
a share in his moveable* property, and in the value of 
buildings or other structures farming part of his 
estate. 

Baillie, Part II., 295. Mir Ali x. Sajuda Begum (k); Umar - 
daraz Ali Khan v. W Hay at Ali Khan ( l ). 

• ^ C (i 

The expression “ t lands” in this section does not refer to agricul¬ 
tural land only, but also to land forming the ‘site of buildings : 

Aga Mahomed Jaffer v. Koolsom Beehee (m ). c 

■* 

77. Illegitimate child. —An illegitimate child does 
not inherit at all, not even from his mother or her 
relations, nor do they inherit from him. 

Baillie^ Part II., 305 ; Saltebzadee Begum v.c Himfaut Baha - c 

door (n). - < 

- -■ — —_____- 1 —•- 

(k) (1$97) 21 Mad. 27. 

( l) (1896) 19 All. 169. ’ 

(/«) (1897) 25 Cal. 9. <• 

(») (1869) 12 W.‘K. 512, S C. on review (1870) 14 W. E. 125. 


I 
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[The leading authority op the subject of Wills is th ejledaya 
(Guide) which was translated from the original Arabic into Per¬ 
sian *by four.moolvees or Mahomedan lawyers,* and from Persian 
into English by Charlfes Hamilton, bv order of Mr. Warren Has¬ 
tings, when Governor-General* of India. ' The Hedaya was 
composed by Sheikh Byrhan-ud-Deen Ali, who flourished in the 
twelfth century. The authoi of the Hedaya belonged to the 
Hanafi School, and it is the doctrines of tlfat school that he has 
principally recorded in that work. The Fatawa Alcgngm, a work 
of minor authority, was compiled in the seventeenth century by 
command of the Emperor Aurungzebe Alumg^er. It is 44 a collec¬ 
tion of the most authoritative futwas or expositions of law, on all^ 
joints that had been decided up to the time of its preparation.” 
The law there expounded is again the law of the Hanafi sect, as 
the Mahomedan sovereigns of India all belonged to that sect. 
The First Part of Baillie’s Digest of Moghummudan Law is founded 
chiefly on that work. Both the Hedaya and Fatawa Alamgiri 
deal with almost all topics of Mahomedan Law, except that the 
Law of Inheritance is not dealt with* in the Hedaya . The 

Hedaya is referred to in tiiis and subsequent chapters by *the 
abbreviation Hed ., and the references are given to the pages of Mr. 
Grady’s Edition of “ Hamilton’s Hedaya.” The leading work on 

Shiah law is Sharaya-ul-Islam, for whie^ see the preliminary note 
• » # 
on p. 80 ant&j 9 # 

> 

78. Persons capable of making wills. —Subject to 
the limitations hereinafter set forth, every Mahomedan 
of sound mind and not a minor may dispose of his 
property by will. 

Hed. 673, t Baillie, 617. The age of majority as regards 
matters others than* marriage, dower, divorce, and adoption , is 
now regulated by the Indfan Majority Act IX of 1875. Sec. 8 
of the Act declares that a person &hall be deemed to have attained 
majority when he shall have completed the age of eighteen years. 
In the case, however, of a minor of whose person ^r property a 


\ » 


« 
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guardian has been appointed, or of whoge property the superinten¬ 
dence has been assumed by a Court of Wards, the Act provides 

( I 

that the age of majority shall be deemed to have Iteen attained on 

the mipor completing the age of twenty-q.ne years. 

1 K * ( 

Minority under the Mahomedan law terminates on completion 
of the fifteenth year, and therefore, before the passing of Afct IX 
of 1875, a Mahomedan, whp ha<| attained ‘the age of fifteen years, 
was qualified to make a valid f disposition of his property (Ameer 
Ali, Yol. I, IQ). But this rule of Mahomedan law, so far as 
regards matters other than marriagb, dower, and divorce, (adoption 
not being recognizecl by that law), must be taken to be superseded 
by the provisions of the Majority Act, for the Act extends to the 
whole of British India (s. 1), and applies to every person domiciled 
in British India (s. «3). Hence minority in the ease of Mahomedans, 
4 for purposes of wills, gifts, wakfs, etc., terminates not on the comple¬ 
tion of the fifteenth year, but on completion of the eighteenth 
year (o). 


Shiah law ; suicide. — A will made by‘a person after he has 
taken poison, or done ‘any other act towards the commission of 
suicide, is not valid under the Shiah law : Baillie, Part II. 232. 
In Mazhar Husen v. Bbdha Bibi (j»), the deceased first made his 
wjll, and then took poison, find it wa,s held that the will was valid, 
though he had contemplated suicide at the time of makjng the will. 

79. Form of will immaterial. —A will may be 

made either verbally or in writing. 

'“By the Mahomedan law no writing is required to make a will 
valid, and no particular form, even of verbal declaration, is neces¬ 
sary as long as the intention of the testator is sufficiently ascer¬ 
tained” ( q ). In a recent case before the Privy Council, a letter 
written by a testator shortly before his death, and containing 
directions as to the disposition of his property, was held to consti¬ 
tute a valid will (r). The mere fact that, a document is galled 

4 

-_ ■ t 

(o) Compare Madhub Chundev v. Rajcoomar*Doss (1874) 14 B.L.B. 76. 

(p) (1898) 21 All. 91. 

(q) Mahomed Altaf v. Ahmed Buksh (1876) 25 W.R. 121 

(r) Mazhifr Husen v. Bodha Bibi (1898) 21 All. 91 

t 
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tamltk-nama (assignment^, will not prevent it from operating as a 
will, if it contains dispositions which are to take effect after th<5 
executant’s death. Thps where a tamlih-nama purported to give 
S, in consideration of her devotion and affection to the executant, 
the executant's property, and provided that the executant should 
during her life enjoy the income of the property, and that at her 
death, S and her lie ?/3 should becbme the owners of the property, 
it was held that the document operated as a will (s). 


80. Bequests to heirs. —A bequest .to an heir is 
not valid, unless the oth^r heirs consent to the bequest 
after the death of the testator. 

i • 

• • 

Explanation .— In determining whether a person is 
an heir or not, regard is to be had not to the time .of 
the execution of the will, but to the time of the 
testators’s death. 


Illustrations . 

» 

(a) A Mahomedan dies leaving him surviving a son, a father, and a 
paternal grandfather, * *Here the grandfather is not an “heir,” and a 
bequest to him would be valid without the Assent of the son and the father. 






(b) A, by his will, bequeaths certain property to his father’s father. 
Besides the grandfather, the testator had a sjm and a father living at the 
time of the will. The father dies in the f lifetime of A. The bequest to 
the grandfather cannot take eJfect, unless the son assents to it, f#r the 
father being dead, the grandfather is an “heir” at the time of A’s death. 

(c) A, by his will, bequeaths certain- property to his brother. The only 

relatives of the testator living at the time of the will are a daughter and 
the bro?her. After the date of the vfill, a son is born to A. The son, the 
daughter, and the brother all survive the testator. I’he bequest to the 
brother is valid, for though the brother was an expectant “heir” at the 
date of the will, he could not succeed as an “heir” at the death of the 
testator , for he would be excluded fiom inheritance by the son. [If lhe 
daughter and the brother had been the sole surviving relatives, the brother 
would have been entitled § to succeed as a “residuary,” and the bequest to 
him could not then have taken effect, unless the daughter assented to it] ; 
Bafillie , 616; JAd, 672, • 

• (d) A bequeaths certain property to one of his sons as his executor * 
upon trust to expend shch portion thereof as he may think proper “for the 
testator’s welfare hereafter, by charity and pilgrimage,” and to retain the 

($) Saiad Kasum v. Shaista Bihi (1875) 7 N.W.P, 31?. 

* 
i 

) * 
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surplus for his sole and absolute use. The other sons do not consent to the 
•legacy. The bequest is void, for it is “in reality an attempt to give, 
under color of a religious bequest,” a legacy to o^e of the * heirs. 
Kliajooroonissa v. RowJian Jehan (1876) 2 lCal. 184, L. R. S I. A. 291. 
[If the bequest had been ^exclusively for jeligious purposes, and if those 

f , V i | 

purposes had been sufficiently t aefinecl, it would have been valid to the 
extent of the bequeathable third], 

r 

(e) A Mahomedan leaves him surviving a soh and a daughter. To the 
son he bequeaths three-fourfiis ofi* his property, and to the daughter 
one-fourth. The daughter may not consent to the disposition, and she is 
entitled to cfeim d third of the property as her share of the inheritance : see 
Fatima Bibee v, Arijf Ismailjee (1881) b C. L. R. 66. 

Hell. Baillie, 615, as to Explanation. Under the 

Mahomedan law a bequest to an heir is not valid without the 
consent of the ofher heirs ( t ). The policy of that law is to 
prevent a testator from interfering by, will with the course of 
devolution of property according to law among his heirs, 
although he may give a specified portion, as much as a third, to a 
stranger («). The reason is that a bequest in favor of an heir 
would be an injury to other heirs, inasmhch as it would reduce 
their legitimate share, ancf “would consequently induce a breach of 
the ties of kindred” (Hed. 671). But this cannot happen if the 
other heirs, “having arrived at the age of majorityconsent to 
the bequest. The conseut necessary to give effect to the bequest 
must be given after the death of the testator, for jio heir is 
entitled to any interest in the property of the deceased in his 
lifetime. ' See notes under the head “Powers of alienation of 
a Mahomedan owner,” at'p. 40'ante. • 

e i * 

Ill. (e) presents the case of a bequest of the whole of the 

testator’s property to all the surviving heirs. The shares 
according to law would be 2/3 for the son, and 1/3 for the 
daughter. The daughter may object to the bequests, and claim 
her share, for the bequest to her is only of a fourth. 

A bequeaths the rents ,of a house to one of his^ sons for life, 

and, after his death, to a charitable society for the benefit of the 
poor. The other sons do not consent to the 'legacy. The bequest 

I 

( t ) Bafatun v. Bilaiti Khanum (1903) 80 Cal. 683. 

(#) Khajooroonhsa v. Bowshan Jehan (£876) 2 Cal. 184, 196, L. R. 3 I. 

A. 291, 307. * 

% 
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to.thrt sou being void for want of assent of the other 
subsequent bequest also will not take effect^(v). 

Shiah Lhw. —Under the Shiah L Kw* the consent of 


sons, the 

the other 


heirs js not necessary to validate a bequest to a5 heir, provided the 

bequest does not exceed the legal third # (Baillie, Part II., 244). 

* *» • • 

81. Extent of testamentary power. —A Maho- 

medan cannot by will* dispose of more than ft third of 
the surplus of his estate after payment of funeral 
expenses and debts. Bequests in excess of the legal 
third cannot take effect, unless the heirs consent 
thereto after the death of the testator. * . 


Hed. 67L. It will be seen from this and the preceeding section -* 
that the powers of a Mahomedan to dispose of his property by will 
are limited in two,ways : first, as regards the persons to whom- 
bequests could be made ; and secondly, as regards the extent to- 
which he could bequeatfi his property. Jhe only case in which 
testamentary dispositions are binding upon the heirs, is where the 
bequest does not exceed the legal third, and it is made to a person 
who is not an heir. But a bequest in excess of the legal third,, 
may be validated by the constant of the iieirs ; similarly, a beqtflsst 
to an heir *«ay be rendered valid by the consent of the other heirs. 
The reason is that the limits of testamentary power exist sqlely for 
the benefit of the heirs, and the heirs may., if they like, forego the 
benefit by giving their consent. For the same reason* if the teeitator 
has no heir, he may bequeath the whole of his property to a stranger 
(see 8. 53 afcsve, and Baillie, 614). 


As to the consent of heirs necessary to validate a legacy exceed¬ 
ing the legal third, it is to be remembered that the consent once 
given cannot be rescinded (Hed. 671). The consent need not be 
express: it may be signified by conduct showing a fixed and 
unequivocal intention. A bequeaths the whole of his property, which 
consists of three houses, to a stranger. The will is attested by his 
two sons who ar<j his only heirs. 'After A’s death, the legatee 
enters into possession, and rocovers the rents with the knowledge 

_I_ ' 

. * J , 

(r) Fatima Bibee v. A r iff Ismail) (1881) 9 C. L. R. 66, with facts 
slightly altered. • 
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of the sons, bat without any objection from them. Those ,facts 
are sufficient to constitute consent on the part of the sons, and the 
behest will take effect as a^^ust the fioni? rand persons claiming 
through them ( w ). r 

4 c 

Bequests for pious purpose , like other t bequests, can only be 
made to the extent Qf the bfiqueqtliable third. 0 

A commission to an executor, by way ( of remuneration, is “a 
gratuitous bequest , and , . . certainly not in any sense a debt.” 
It is therefore subject to the rules contained in this and the pro¬ 
ceeding section (re). 

Shiah Law. —lender the Shiah law, the consent necessary to 
validate a bequest e£ceeding the legal third may be given in ' the 
# lifetime of the testator : Baillie, Part II., 233. 

82. Abatement of legacies.— If .the bequests 

exceed the legal third, and the heirs refuse their con¬ 
sent, the bequests abate in equal proportions. 

Hed. 676 ; Baillie, 626, 627. 

83. Bequests to unborn persons. —A bequest to a 

person not yet in existence at the testator’s death is 
void ; but a bequest may be made to a chihi in the 
womb, provided it is born within six months from 
the date of the bequest. 

f. 

The legatee, according to Muhomedan law, must be u person 

C ( • 

competent to receive the legacy (Baillie, 614) ; he must therefore 
be a person in existence at the death of the testator (y). 

As to a bequest to a child in the womb, see Hed. 674. 

-84. In what case a legacy lapses.— If the 

legatee does not survive the testator, the legacy can¬ 
not take effect, but if. will lapse and form* part of the 
residue of the testator’s property. 

See Hed. 679. Compare the Indian Succession Act, s. 92, 
which, however, does not apply to Mahomedans. < 


(w) Daulatram v. Abdul Kayum (1902) 26 Bom. 497. See also Sharifa 
Bibi v. Giilam Mahomed (18^2) i6 Mad. 43. 


(a?) Aga Mahomed Jaffer v. Koolsom Beebee (1897) 25 Cal, 9, 18. 
( [y ) Abdul Cadur v. iurner (18 # 84) 9 Bom. 158. 


/ 


/ 
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§hifik Law .—Under the Shiah law, the legacy would, in such a 
case, pass to the heirs of the legatee, unless it is revoked by the 
testator ; but if the legate should die)without leaving an^ hdr, 
the legacy would pass to the heirs of the testator (Bnillie, Part II., 

247).* 

> 

85. Subject of Iegacy-^ItisSnot necessary for the 

validity of a bequest, that the thing bequeathed 
should be in existence at,the time of the execution of 
the will; it is sufficient if it exists at .the time of the 
testator’s death. , • 

Baillie, 614. The subject of a gift must be iy existence at the 
time of the gift; see s. 100 below. t 

86. Revocation of bequests —A bequest may be *» 
revoked either expressly or by implication. 

Hed. 674; Baillie, 618. The revocation is express, when 
the testator revokes thp bequest in express terms, either oral or 
written. It is implied, when he does* an act from which the 
revocation may be inferred. 

It is doubtful whether if a testator deny that he ever made a 
bequest, the denial operates as a Revocation ; but the better 
opinion seems to be that it does not: Hed. 675 ; Baillie, 619. 

•I 

87. Implied revocation —A bequest may be 
revoked by an act which occasion § an addition to the 
subject* of the bequest, oi* an extinction * of. the 
proprietary right of the testator. 

» 

* Illustrations * 

(a) A bequest of a piece of land is revoked, if the testator subsequently 

builds a house upon it. * 

(b) A bequest of a pi^ce of copper is revoked, if the testator 
subsequently converts it into a vessel. 

(c) A bequesJof a bpuse is revoked, if tfie testator sells it, or pjakes 
a gift of it to another. 

Hed. 674, 676 ; Baillie 618. The illustrations are taken fiom the 
Hedaya. * # 

88. Revocation by subsequent will —A Request to 
. one person is revoked by a bequest in a subsequont will 

of the same property to another. But # a subsequent 


f 
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bequest, though it be of the same property* to 

another person, in the same will,' does not operate as 

a Evocation of the previous bequest, and the^property 

will be divided between the two legatees in equal 

shares. < ' 

( 

Hed, 675 ; Baillie, 620. ° r" 

89. 'Executor need not be a Moslem —It is not 

necessary that the execuftor of the will of a 
Mahomedan should be a Mahomedan. 

u r 

A Mahomedan may appoint a Christian, a Hindu, or any 
hon-Moslem as his executor: Mooliummud Ameenoodeen v. 
r Moohummucl Kubeeroodeen («); Henry Imlach v. Zuhooroonnisa (a). 

90. Powers of executors —The powers and duties 
of the executors of a Mahomedan will are now 
determined by the provisions of, the Probate and 

Administration Acty in cases in which that Act 

* * 

applies. 

Per Sargent, C. J., iti Shaik Moosa v. Sliaik Essa ( b ). The 
Prebate and Administration Act, 1881, applies amongst others 
to Mahomedans. Before the passing of that Act, the powers 
and duties of Mahomedan executors were determined by the 
Mahomedan law ; since the passing of that Act, however, they 
are determined by the provisions of that enactment. The 
provisions of the Probate and Administration Act are now 
c extended almost to the whole of British India, and if is therefore 
thought unnecessary to set out the rules of Mahomedan law 
on« the subject. It is important to note that when there are 
several executors, the powers of all mgy, in the absence of any 
direction to the contrary in the will, be exercised by any one of 

V £ 

them who has proved the will or taken out administration 
(s. 92). But where there is only one executor, he may exercise all 
thp powers of an executor without proving the wil (c). 


(z) (184s) 4 S. D. A. 55. 

(a) ,(1828) 4 S. D. A, 3D3. 

(5) (1884) 8 Bom. 24f 256. 

(c) lb. c c 

<- i 
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CHAPTER VII. 


• * Deat,ii-bed Gifts and Acknowledgments. 

91. Gilt ma(te during dpatft-illness— Gifts ijjade 

by a ivlahomedan during ntcirz-ul-maul or death- 
illness, cannot take effect, beyond a third of the 
surplus % of his Estate after, payment of funeral 
expenses and debts, uAless t*he* heirs give their 
consent, after the death of the donor, to the excess 
taking effect ; nor can shell gifts take effect, if made in 
favor of an heir, unless the other heirs consent 
thereto after the donor’s death ( d ). * 

Explanation .—A marz-ul-mciut i^ a malady which 
induces an apprehension of death in the persoi,i 
suffering from it, and which eventually results in 
his death. 

i 

Hed. 684, C85 ; gillie, 542, 544. 

Result of decisions ( e ).—It is an essential condition of a 
marz-ul-’htuut that the person suffering from the marz (malady) 
must be under an apprehension of menu' ‘ (death). “ The most valid 
definition of death-illness if, that it is one which it is highly* pro¬ 
bable will issue fatally” (Baillie, 543). But it must be noted that 
mere apprehension of death is not sufficient to constitute marz-ul- 
maut : it is further necessary that the marz should have ended 
fatally. Hence it follows that if *a gift he made by a person during 
marz-ul-maut of the whole of his property, it will take effect -to 
the extent of the whole, if he subsequently recovers from the illness. 
Where the malady is of long continuance, as, for instance, con¬ 
sumption or albuminuria (/), and there is no immediate apprehen¬ 
sion of death, the malady could not be said to be marz-ul-maut ; 
_«_ 

(d) Wash' Jan v. Saiyyid Altaf Ali (1887) 9 All. 357. 

(c) FatimaiBibee v. Ahmad Baksli (19C0) 31 Cal. 319 ; Uassarat Bibi 
v/ Goolam Jaffar (1*898) 3 C.W.N* 57 ; Muhammad Gulshere Khan v. 
Mariam Begam (1881) 3 A1V 731; Labbi Beebee v. Bibban Bcebee (1874) 
6 N.W.P. 159. 

(/) In Fatima Bibee’s case, cited*above, the deceased had suffered from 
albuminuria for'more than a year before his death, and there was no imme¬ 
diate apprehension of death at>the time when the deceased made the gift in 
question in that case. 1 
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but it may become marz-ubmaut , if it subsequently reaches such 
a stage as to render death highly probable, and death does in fact 
ensue. • According to the Hedaya, a malady is said torbe of “ long * 
continuanqe,” if it has lasted a year, so that a disease that has 
lastecf for a period of one yeas abes not constitute a deatlr-illness ; 
for “the patient has<"become familiarized to his disease, which is 
not then accounted as sickness’’ (Hed. 685). , But “ this limit of 
one year does not constitute a nardAnd-fast rule, and it may mean 
a period of about one year” (g). e 

92. Seisin .— A gift made* during marz-ul-maut 
is subject to all the conditions necessary for the vali¬ 
dity of a gift including seisin by the donee. 

o 

Baillie, 542. As tojthe conditions necessary for the validity of 
gifts, see the Chapter of Gifts, below. See also the cases cited 
in foot-note ( e ), p. 97 ante. A death-bed gift is essentially 
a gift, though the limits of the donor’s power to dispose of his 
property by such a gift are the same as the limits of his testamen¬ 
tary power. It is therefore subject to all the f conditions of a gift, 
among which is included the taking of possession before the death 
of the donor. ' r 

93. Death-bed acknowledgment of debt.— An 

acknowledgment of a debt may be made as well during 
death-illness as “ in health.” 

When'the only proof of a debt is an acknowledg¬ 
ment made during de&th-illjiess, the payment of the 
debt ii to be postponed until after the liquidation of 
debts acknowledged by the deceased while he was 
“in health,” or debts proved by other evidence. But 
an acknowledgment of a debt made during death- 
illness in favor of an heir does not constitute any 
proof of the debt, and no effect will be given to it, 
unless the other heirs admit that the debt is due. 

o m u 

Hed. 436, 437, 438, 684, 685 ; Baillie,<*683, 684. This section 
is to be read with s. 21. The provisions of the present section 
will govern the ‘‘ prorities” of debts referred to in that section. 

(?) Fatima Ifibee's case, 326 : see supra. 
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94h f *‘ Gift ” defined v -\A hiba of gift is “ % trans¬ 
fer of property, mp.de immediately, and without any 
exchange.” *■ c 

. r 

This is the definition*of Jtiba as giten in the Hedaya, r p. 482. 
The term “ exchange ” ( ewaz) is synonymous with 4< considera¬ 
tion.” A hiba is a transfer without %iwaz or consideration. A 
hiba-bil-ewaz is a gift for consideration : see s. 114 below. 

9 - 

95. Capacity for making gifts. —Every Maho¬ 
metan of sound mind and not a minor may dispose 
of his property by'gift. 


See Hedaya, p. 524. As to minority, see notes to s. 78. ante. 


96. Gift need not be in writing .—A gift may be 

made either verbally or in writing. r; 

See Kamar-un-Nissa Bibi v. Hussaini Bibi ( h ), where a verbal 
gift was upheld by the Privy Council. '' 

(T 

It is to be noted that the provisions of the Transfer of Pro¬ 
perty <Act which relate to gifts (ss. 122-128) do not apply to 
Mahomedans (s. 129). It is not therefore necessary under the 
Mahomeda € n law that a gift of immovable property should be 
made by a registered instrument as required by s. 123 of that Act. 

See also Baillie^ 509, ° 

97. Extent ef donor’s power. —A gift, ap distin¬ 
guished from a will, may be made of the whole of 
the donor’s property, and it may be made even to 
an heir. 


u The policy of the Mahomedan law appears to be jo prevent a 
testatoh interfering by will with the course of the devolution of 

ft C 

property according to law among his heirs, although he may give 
a specified portion, as much as a third, to a stranger. But it also 
appears that a holder of property may, to a certain extent, defeat 

-- ti _ 

( (K) (1880) 3 All. 267. 

♦ 

/ 
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the policy of the law by giving in his lifetime the lyhole or any part 
of his property to one t»f his sons, provided he complies with cer¬ 
tain forms” (/). t . 


I 

-f • 


It need hardly be stated that a Mabomecian may dispose of the 
whole of his property by gift in ^avor of a stranger, to the entire 
exclusion of his heirs. * • * 


98. Subject of gift. —Actionable claims and 
incorporeal property may form the subject of gift 
equally with corporeal property (/). 

• * 

Illustration. 

A gift may be made of debts, negotiable instrunfbnts, or # of Government 
promissory notes ( li ) ; of malikana (l) or of zemindari rights (m) ; or of 
lands let on lease ( 'n ) or held under attachment ( 0 ). 


<c Elba in its literal sense signifies the donation of a thing from 
which the donte may derive a benefit ; ” Hed. 482. “ Gift, as it is 

defined in law, is tb$ conferring of a right of properly in something 
specific, without an exchange. ,, Bai/Ke, 507. 


The S*%es cited in the above illustration would not have arisen 
nt all, had it not been for the wrong nation which prevailed at one 
time that khas or actual possession*was necessary in all c^ses to 
constitute a valid gift. Conformably to that notion, it was con- 
tended in those cases that corporeal property alone could form the 
subject of gifts, for it is only that kind of property that is Susceptible 
of hhds or actual possession. Bht that notion has lon'g since been 
rejected as erroneous, and it has been held that when the subject 


( T ) Khajooroonissa v. llowslian Jehan (1876) 2 Cal. 184, 197 ; L. R. 3 
. A. 291, 307. See also the observations of their Lordships of the Privy 
Council in JVawab Umjad Ally Khan v. Mohumdee Begum (18(37) 11 
M. I. A. 517, 646. • 

(j ) Ameer Ali, Yol. I. f 27. See the cases cited in the illustration. 

(k) JMullic J Abdool Guft'oor v. Muleka (1884) 10 Cal. 1112, 1125. 

# (0 lb p. 1125. A malikana right is the right to receive f#om the 
Government a sum of mon'jy, which represents th’e malik y s (owner’s) share 
of the profits of the revenue-paying estate, when from his declining to pay 
the revenue assessed by the Government, or from any other cause, hi§ estate 
is taken into kftas or actual possession of Government, or transferred to 
some other person, who is willing to pay the rate assessed. 

(in') lb., p. 1126. ♦ 

(n) 7&.,p.U24. % • 

(o) A me a ri Begam v. Kizam-ud- pin Shah (1898) 21 All. 165, 167. 
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of a gift is not s usceptible of actual possession, as in the case of 
choses in action and incorporeal rights, the'gift may *be completed 
by doing any act which has the^effect of transferring the ownership 
fromlhe donor to the donee (s£e s. 102, below). Hence a gift may 
be made not only of c6rporeal property, but incorporeal property find 
actionable rights. Debts, negotiable instruments, and Government 
promissary notes are ffll cltoses in action , or, to U3e the phraseology 
of the Trans^r of Property Act, actionable claims. 

i'. 

Lands held under attachment. —The effect of an attachment 

O 

is not to divest the judgment-debtor of possession in the property* 

’ but of the ownership. The judgment-debtor may pay the amount 
of ..the decree, and Resume possession; or if he has transferred 
the property by gift, the donee may pay the judgment- 
debt, and release the property from attachment. If the 
property is sold in execution of the decree, the gift will take 
effect-to ^he extent of the surplus of the sale-proceeds after 
payment of the costs of the sale and of thee judgment-debt (p). 
But it is a mistake to suppose that a gift of property held under 
attachment does not operate at all, because the possession was in 
the sheriff at the time of the gift. Ho doubt, the High Court of 
Bombay has held that a valid gift cannot be made of a property 
in the possession of a mortgagee ; but this view, it is submitted , is 
untenable : see s. 99 and notes. If the view held by th^ Bombay 
High Court is correct, it follows that a valid gift cannot be made 
of a property held under attachment. 


99. Gift of equity of redemption.— A gift may be 
made by a mortgagor of his equity of redemption^ 
But it has been held by the High Court of Bombay 
that, a gift of an equity of redemption is not valid, if 
the mortgagee is in possession of t^e property at the 
time of the gift ( q ). 


r t 

The t Bombay High Court does not hold that an equity of 


redemption could not form the subject of a gift in any case* 
What it does hold is that a gift ot an equity of redemption is not 


♦ 


( p ) See Code fcf Civil Procedure, s. 276. 

< (#)• Ismctt v. Bamji (1899) Bom. 682: Moliinudin v. Naneliersltcih 
(1882) 6 Bom. 650. c 
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Erratum. 


Page 102, line »0 .—Substitute 
“ possession.” 

Page 102, line 11 .—Substitute 
for “ the ownership.” 


“ ownership ” for 
“ his possession ” 
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vajid, if the property at the time of gift is in the possession of the 
mortgagee. The ground of the Bombay decisions is that delivery 
of possession by the^cfondr to the^onee is a condition essential to 
the validity of a gift; and the mortgagor csymot deliver-possession 
to*the donee, if the mortgagee is«in possession. It is quite true 
that seisin by the donee is a condition necessary for the validity' of 
a gift, but it is equally established that when the subject of fi gift 
is not in its nature capable of actual possession,‘the* gift may be 
perfected by appropriate acts on the part of the donor which may 

have the effect of transferring the ownership ; see 102 b^low. 

1 

When the mortgagee is not in possession of the property morgaged 
to him, a gift of the equity of redemption is # not valid unless* the 
mortgagor delivers possession of the property to the donee ; for the 
mortgagee not being in possession, the mortgagor could deliver 
possession of the mortgaged property to the donee. But when 
the mortgagee is in possession, the mortgagor could not deliver 

possession to the doftee, and, it is submitted, that the gift may in 

:> 

that event be completed by some other appropriate method. If 
this beTd, the Bombay decisions cannot be correct. In fact, the 
authority of these decisions has already been questioned by the 
High Court of Allahabad,(r). * ^ ^ 

100. Gift of future property.— A gift of property 
not actually yi existence at the time of gift,*is void. 

* Illustrations . 9 

(a) A makes a gift toB of “the fruit that may he produced by his 

palm-tree.” The gift is void : Baillie , 508. # 

* 

(b) A Mahomedan executes a deed in favor of his wife, purporting to 
give to the wife and her heirs in perpetuity Rs. 4,000 every year out of his 
share of the income of certain jaghir villages. The gift is void, for it is in 
effect a gift of a portion t>f the future revenues of the villages: Amtul 
Nissa v. Mir Jfumdin (1896) 22 Bom. 489 % 

' Baillie, 508. 

• ’ » 

101. Gift of properly held adversely to the 

donor.— A* gift of property in the possession of a 

" --- ^- - 

(r) Rahim Bakhsh v. Muhammad Ifasqn ( 1888) 11 AH. 1,10; Anwari 

Beg am v. Nizavi-ud-din (1898) 21 All. 165, 170. 171. See also Ameer Alf, 
Vol. I., 29, 80. » 

* \ 
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person who claims it adversely to the donor is not- 
valid, unless the donpr subsequently acquires posses¬ 
sion,^und puts the donee,in, possession of the property. 

Illustrations . c < 

» 

r (a) A executes a deed of gift in favor of his nepht w, conferring upon him 

the proprietary right to certain lands of f^hich he is not in possession, but to 
r recover which he had brought an action, then pending, against Z. 

f A dies during tile pendency of the suit. ^The gift is void, for it has not 

been completed by delivery of possession to the nephew: Macnaugliten , 201. 

c 

(b) A # exe<?utep a deed of gift in favor of B, conferring upon him the 
proprietary right to certain lands, then in the possession of Z, and claimed 
by Z adversely to A. C, A dies without acquiring possession of the lands. 
After A’s death, B sues Z to recover possession from him. The suit will not 
lie, for the gift has not been completed by delivery of possession to B : 
Meherali v. Tajudin (1888) 13 Bom, 156 ; Hakim Baklish v. Muhammad 
Hasan (1888) 11 All. 1. 

i 

This rule is virtually a corollary of the proposition that delivery 
of possession to the donee is ^necessary to complete a gift. As 
such, its proper place would he somewhere after s. 102. ^ But the 
< rule is set forth here, as it is more closely allied to the subject- 
matter of ss. 98-100, which envmerate the different kinds of pro. 
perty that may form the subject of a gift?: 

C® 

In ill. (a), the nephew could not claim to continue the suit as 
donee , for the gift is not complete. ( 

C 

v c t 

As to- ill. (b), ife may be stated that the suit would ncfr lie, even 
if B were authorized^ by A to sue Z to recover possession. The 
reason ia that the gift being inchoate, B has got no rig^it to sue. 
We are unable to concur in the view taken by a learned writer, that 
the gift could be completed by B by instituting a suit against Z and 
recovering possession in A’s lifetime ; for silch a suit cannot lie at 
all, not even if it was brought by B with A’s authority and on his 
behalf \s). The mistake has arisen from a misapprehension of a 
passage in the judgment of the Privy Council in Mahomed Buksli 
v. Hdsseini Bibi (t). The said passage,.runs as follows ; 

_ 

t 0) . See Syr R. K. Wilson’s Digest of Anglo-Muhammadan Lrftw, s. 306. 

( ( t ) 1 (1888) 15 Cal. 684, 702 ; L. R. 15 I. A. 81. 


<_ 


t 





’ GIFTS. 


] 05 


l 


% “In this case it appears to their Lordships that the kujp did all she could 
do to perfect t?ie contemplated gift, and that nothing more was required 
from her. The gift was attended with t)ie utmost publicity, the^Uibanama 
Itself authorises the donees to take poss&sivi) and it appears that titi fact 
they did take possession. Their Lordships hold, under these circumstances, 
that there can be no objection to the gift on the ground that Shahzadi had 
not posaess ; pn, and that she herself ^id not give possession at the time.” 

The above passage must be read in the light of the facts of the 
case. The facts do not # show that the subject of* th<? gift was in 
the hands of any person claiming adversely to the donor, or that 
the donees recovered possession by a suit or other legal proceed¬ 
ings. It was a case of a gift of an undivided share Toy an heir of a 
deceased Mahomedan to her co-heirs, and the* eo-heit%, it seems, 
took possession of the whole of the inheritarfbe including the share 
of the donor without any litigation. 

102. Tender, acceptance, and seisin.— It is 

essential to the validity of a gift that there should 
be a declaration of gift by the ^lonor, and acceptance 
of the gift by the donee ; and that possession should 
be taken' by the donee of the thing given at the time 
of acceptance, or, if at a subsequent period, with the 
express permission of the donor. But where the subject 
of the gift is not capable of actual possession, the gift 
may be completed by any act on the part of the donor 
which may have the effect of transferring the owners hip. 

^ , I 9 

Explanation —Registration of a deed of gift is not 

an adequate substitute for seisin. 

> 

Illustrations. 


(a) A gift of lands in the occupation of tenants may be complete^ by 

a request by the donor to the tenants to attorn to the donee: Shaik 
Tbliram v. Shaik Suleman (1884) 9 Bom. 146, 150. [Here the request to 
thf tenants to > attorn, to the donee is an* act on the part of the donor 
which has the effect of transferring the ownership.] • 

(b) A gift of Government promissory notes may be completed by 
endorsement and delivery to ihe dtfnee : Aaicab Umjad Ally Kl^an v. 
Muhumdee Begum (1867) 11 Xl. 1. A. 517, 544. 

(c) A gift of zamindari rights, held under Government, may be 
completed by mutation of names in the books of the CollecA>r: Sqijad # 
Ahmad Khan v. Kadri Begam (1895]/ 18. All. 1. 



t 


I 


i 


« 

* « 


106 MAHOMED AN* LAW ' 

\ 

(d) A hands <over to his wife a receipt passed to him by a Bank in 
respect of money deposited by him with the Ba*ak, and say£, ’After taking 
a bath I Trill go to the Bank and (ransfer the papers to your name/’ The 
receipt contains in the, margin 'the words hnfit transferableA dies 
before the transfer is effected. The gift is void : Aga Maliomed Jaffer 
v. Koolsom Beehee (1897) 25 Gal. 9, 17. [The receipt < being *'not 
transferable/* the donor’s righj* to receive the f money from the Bank 

^ i c ( 

cannot be transferred by a mere delivtry of the receipt.] 

(e) A executes<a deed of gift of a house belonging to him in favor of 

B. No sort of possession is delivered to 1^, but the deed is duly registered. 

The gift is not valid, fof registration does not cure the want of delivery 

by the donefr: Mogulsha v. Mahamed Sahel) (1887) 11 Bom. 517, followed 

in Ismal v. Itamji (1889) 23 Bom. 682. 

( c, 

€ Hed. 482; Baillie^ 518. See s. 98, above. 

As regards seisin, a distinction ought to be drawn between 
cases where from the nature of the subject of the gift actual 
possession could not be given to the donee, and'cases where such 
possession could be given to the donee u There is no doubt 
that the principle of Muhomedan law is that possession is 
necessary to make a good gift, but the question is, possession of 
what? If a donor does not. transfer to the donee, so far as he can , 
all the possession which he oan transfer, the gift is not a good 
one.^ As we have safd above, there is, c in our judgment, nothing 
in the Mahomed an law to prevent the gift of a right tef‘property. 

The donor must, so far as it is gyossible for him , transfer to the 
donee that^which he gives, namely, such right as he himself has : 

but this does ndt imply that where a right to property forms the 

subject of a gift v the gift will be invalid unless the donor 

transfer’s, what he himself does not possess, namely, r the corpus 

of the property. He must evidence the reality of the gift by 

divesting himself, so far as he can , of the whole of what he 

gives” ( v ). Thus in Mahomed Buksh vfHosseini Bibi ( 10 ), their 

Lordships of the Privy * Council, in upholding,, a gift of an 

undivided share in the estate of a deceased Mahomedan by an 

heir of the deceased to her co-heirs, observed : “ In this case it 

appears to their Lordships that \he ladij. did all she^coidd to perfect 

• 

00 3/ullick VI bdool Guffoor v. Muleka (1884) 10 Cal. 1112. 
c (?) (1) * Anivari Bcgam y. c Nizam-nd-Vin Shah (1898) 21 All. 165. 

(«D 1888) 15 Cal. 684, L. R. 15 I t A. 81. 
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the contemplated gift, an'd that nothing more wri required from 
• her.” In ^act, in considering the question * of delivery of 
possession, regard must be had to the nature of the property 
which forms the subject of the gif£. t If the gift be of a sWre of 
inheritance not yet divided off, as in the I*rvvy Council case cited 
above, it is impossible for the donor to deliver actual possession 
of the share, and the gift may^then be completed by any*act on 
the part of the donor which may have the effect of transferring 
the ownership. And this, it> was held by their Lordships, was 
done by the donor in the above case. ^ 




103. Gift of property in possession of’donee.— 

Where the subject of the gift is, already in the 
possession of the donee, the gift may be completed 
>y declaration and acceptance, without formal 
delivery and seisin. 

* Illustrations . 

(a) A gift of a property in the possession of a bailee, a trustee, a 
tenant, a lessee, a pledgee, or a mortgagee, may be completed without 
formal transfer of possession : lied . 484 ; Baillie, 514. 


(b) A makes a gift of a house to a servant in his employ for the collection 
of rents. There is no evidence of any overt act showing transfer of 
possession of the propert 3 r .” ^The gift is void, fora servant or an» agent 
for the c,o)lection of rents cannot be said to be in “possession” of the 
property of which he collects the rents : Valayat Hosse'ni v. Maniran 
(1870) 5 C. L. R. 9J. * 

Hed> 484 ; Baillie 514. * ’ * 

* j . 

104. “ Mushaa ” defined. —“ Mushaa ” is an un- 

divided share in a property whether movable or 
immovable. 

* 

It is not to be supposed that the term mushaa is restricted in its 
meaning to an undivided share in a property capable of partition. 

. 105. Gift of mushaa. —(1) A valid gift may be 

made of an undivided share ( mushaa ) in property 
which is not capable of partition. 

V) A gift of an undivided, share l^mu^haa) in 
property which is capable, of partition is invalid’ 




1 


I 


« 




t 


108 MAHOMEDAN LAW 

% I 

{fcisid)) butt not void (Oatil) : the gift being merely 
invalid, it may be perfected and. rendered valid* by 
subsequent partition and deli very r to the donee of the 
dorfor’s share. , « * ' 0 

C 

Exception .— But whem a property which is capable 
of partition is held by feevqial co-sharers, any one of 
them may make a valid gift of his undivided share 
(rnushaa)' to any one or more of the other co-sharers. 


4 t Illustrations . 

of Sul)-section (1)—(a). A, who is the owner of a house, makes a gift 
tq B of the house ancfof her right to use a staircase held by her jointly 
with the owner of an adjoining house. The gift of A’s undivided share in 
the staircase is valid, for it is a gift of rnushaa in property not capable 
of partition. Kasim Husain v. Sharif-un-Nissa (1883) 5 All. 285. 

of Sub-section (2)—(b). A makes a gift of her shave in certain lands 
to B. The share is not divided oft at the time of gift, but it is 
subsequently separated, and possession thereof is delivered to B. The gift 
is valid: Muhammad Mumtaz Ahmad v. Zubaida Jan (1889) 11 All. 460, 
L. K. 16 I. A. 205. 


of Exception —(c). A Mafiomedan female dies leaving a mother, a son, 
and a daughter, as her only heirs. The mother may make a valid gift of her 

^ ( i t 

share, before division, either to the son, or to the daughter, or jointly to the 
son aud daughter : Mahomed Buhsh v. Hosseini Bibi (1888) ff! Cal. 684, 
701, L. B. c 15 I. A. 81. 

c 

%■ 

(d). A, E, and C are co-sharers in«a certain zamindari. Each* share is 
separately assesseefby the Government, having a separate number in the 
Collector’s books, and the proprietor of each share is entitled to collect a 
definite t share of the rents from the ryots. A makes a gift of fcis share to Z 
without a partition of the zamindari. The gift is valid, for it is not a 
gift^strictly of a rnushaa , the share being definite and marked off from 
the rest of the property: Ameeroonnis^a v. Abadoonissa (1875) 15 B. 
L. R. 67, L. R. 2 I. A. 87. * 

♦ 

H$d. 483 ; Baillie, 515-5*17. In Muhammad Mumtaz v. Zubaida 
Jan } upon which the second illustration is based, their Lordships 
of the Privy Council observed.: “ the doctrine relating to the 
invalidity of gifts of rnushaa is wholly finadapted to a progressive 
state of society, and ought to be confined within the strictest 
* rules.” 4 . € 
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The term is derived from sku 3 uu which /geifies co„f„- 

sion* An undivided share is called mushaa , because of the 
confusion that might likely arise in the enjoyment of the property, 
if a gift wt?re made of an undivided share in £he property by* one 
co-sharer toqi stranger. No such confusion cAn arise, if the gift 
be by one co-sharer to another co-sftarer. Hence the rule of the 
Hanifa lawlhat when a property E$ld by several co-sharers is capable 
of partition, the gift of an undivided share in that property in 
favor of a stranger does not take effect until the share is divided off 
from the rest of the property, and possession thereof is delivered to 
the donee. “ Seisin in cases of gift is expressly ojdoined, and 
consequently a complete seisin is a necessary condition Heel . 483. 

Madras Presidency. —The Mahomedarj law of gifts *is 
administered in the Madras Presidency as a matter of equity and 
good conscience , and the High Court of Madras has accordingly 
refused to adopt the doctrine of mushaa on the ground that it is 
“ wholly unadapted to a progressive state of society,” and therefore 
opposed to equity and good conscience r x x). See s. 6, above, and 


the notes on s. 


2 . 


Shiah law .—Under the Shiah law, a gift of a mushaa in pro¬ 
perty capable of partition is equally valid with a gift of mushaa in 

") -j ^ 

property not capable of partition : Baillie, Part II.. 204. 

106. Gift to two donees. —A gift of property 

which is capabPe of partition to two persons jointly is 
invalid, but it may be rendered valid by, subsequent 
possession, on the part of each donee, of a specific 
portion of-, the property. 

Illustration . 

A makes a gift of a house to B and 0 without making any division of*the 
property at the time of the jift. Subsequently B and C divide the property* 
and each takes possession of a specific portion. The gift becomes valid by 
subsequent divis’tfn and possession. * 

• * i 

Hed. 485 ; Baillie, 516, The principle of the present section 

does not apply to a sadaha or a pious gift. Hence if a gift be 

> 

made of properfy capable oPdivision to two poor men jointly, the 

gift will take effect at once. j 

- -»-,- 

l 


(#) Alabi Koya v. Mussa Koya (1901) 24 Mad. 513. 
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\ . 

Shiah Law^ — Under the Shiah law a gift of property to two 
or more donees is valid, though no division may be rfikde either at 
the time of gift or subsequently : Bailliq, Port IT., 205. 

107. Gifts to unborn persons. —A gift to si 

person not yet in existence is void ; but a v gift rfiay 

be made to a child it', the womb, provided it«is born 

within six months from the date of the gift. 

« . ( 

See notes to s. 83, above. < 


108. Gift to'minors. —A gift to a minor or to a 
lunatic, may be completed by delivery of possession to 
his guardian. « 

4 tD 

Hed. 484. “ When c [the donee] is a minor, cr insane, the right 
to take possession for him belongs to his guardian, who is first his 
father, then his father’s executor, then his grandfather,” &c.: 

Baillie, 530. A mother has no right to the ‘guardianship of 
the property of her minor children, unless sbf is appointed guardian 
by the Court. ' 

109. Gift by father to minor child. —change 

of possession is necessary for the validity of a gift by 
a father to his mipor child, or f>y a guardian to his 
ward. 


Hed. 4$4; Baillie, 529. 

« 

u Wherq there is on thS part <}f a father, or other guardian, a 
real and bond fide intention to make a gift, the law wifi be satisfied 
without change of possession, and will presume the subsequent 
holding of the property to be on behalf of the minor : c ’ Ameeroon - 

nissa v. Abadoonnissa (y). 

* 

A gift by a mother to her infant child does require a transfer 

of possession from the mother to the father, if the father is alive, 

for the father is the primary natural guardian, of hisf infant child. 

And if the father is dead, the possession .must he delivered to the 

father’s executor or the grandfather, unless the mother is appointed 

guardian by the Court, in which, case so change of possession is 

necessary, for Jt is then a gift by a guardian to a ward. 

-%- i - 

* (y) (1875) 15 B.L.R. 67, 78, L. R. 2 I. A. 87. 


% 
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110. Gift by hissband to wife. —A gift by a hus¬ 
band to liis wile ol a house in which they (are residing 
at the time, 1 is not invalid, merely because the husband 
continues to receive the rents 'and’to live in the house 

9 I? 

after the making of the gift [zj. 

“ ^The relation of husband and wije, and his legal right to reside 
with her ar^d to manage her propertyrebut the inference which 
in the case of parties standing in a different relation would arise 
from a continued residence in the house after theunabing < f the 
hibdy and in the husband generally receiving the rents of. 

o 

that house” (a). Contrast Bava Sahib v. Mahomed ^(18*96) 19 
Mad. 343. 

111. Gifts ill fufllTO. —-A gift cannot be made to 
take effect at any future period (6). 

Illustration. 

a) A executes a deed of gift in favor of B, containing the words { * so 
long as I live, I shall enjoy and possess the properties, and I shall not sell 

or make gift to any one, ^ut after my death,»you will be the owner.” The 
gift is void, for it is not accompained by debvery of possession, and it is not 
to operate until after the death of A: Yusuf AH v. Collector of Tipperah 
(1882) 9 Cal. f3S ; thekkene Kutti v. Ahmed (1886) 10 Mad. 196. 

The rule is so stated in Maenaugjhten’s Mahomedan Law, at 
p. 30. It is a corollary of the proposition that a gift is not \ ? alid 
unless it ik ’accompanied by possession : see s. 102, above. 

112. Gifts with conditions —When a gift ?s made 

subject to a condition which derogates from the 
completeness of the grant, the condition*is void, and 
the gift will take effect as if no condition were 
attached to it. 

But it has been held by the Privy Council, that 
if a gift of property is made subject to a condition 
that the donee shall pay the produce or income of 


(*> Amina Bihi v. Khatija Bihi (1861)1 B.H.C 157; Azim-nn-Ni$sa 
v. Bale (186j>) 6 M.H.C. 455; Emnabai y. Hajirabai (1888) 13 Bom. 352. 

( a ) Per Sausse^ C.J,, in Amirxi Bibi v, Khatija Bibi (1864) 1 B.H.C. 157, 
at p. 162, 

(V) Macnaughten, p. 30, 3 


3 






c 
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the propertb to the donor during his lifetime r 
both the gift and the condition are valid (c). , , 

° i a 

u rations. 

(a) r ^ A gift of a bouse is made {o A for life, and after his death to his 

brother. The condition that A shall have the house for life is void,, 
and he takes an absolute interest, a&df no condition was attached to the^ift: 
Hed. 489. [Under the Hanafi a law a grantee "of a life-estate takes an 
absolute estate : Nizamuddin v. Abdul Gafur (1888) 13 Bom. 264, 275: 
s. c. on appeal, 17 Bom. 1, 5.] t 

(b) A makes a gift of Government promissory notes to B, on condition 
that B should return & fourth par f of the notes to A after a month. The 
condition is- vpid, and B takes an absolute interest in the notes: see 
Baillie, 588 ; lied ., 488. [Here the condition relates to the return of a 
part of the corpus c 

(c) A father makes k gift of Government promissory notes to his son 
on condition that the son should pay the interest to the father during his 
lifetime. Both the gift and the condition are valid ; JSaieah Umjad Ally 
v. Mo hum dee Begum (18G7) 11 M. I. A. 517. [ Queer e whether the condition 
would be good, if it were not confined to the payment of interest till the 
donor’s death ? ] 

(d) A makes a gift of his mansion to. B on condition that he shall not 
sell it, or that he shall sell it to a particular individual. Thr^conditions 
are void, and B takes an absolute estate in the mansion : Baillie , 538. 

Hed. 488, 489 ; Baillie, 5^7,540. As to ill. (c), it may perhaps 
be asked,—does not the condition for the payment of interest to the 
donor derogate from the completeness of the gift ? The answer 
is that it does, in that the donee is deprived of the income during 
the donoi’s lifetime: that it does not, in that thee donee’s 

c > 

dominion over the corpus is not affected by the condition. 
This latter would seem to be the ground of the Privy Council 
decision. If so, a condition which does not deprive the donee 
of dominion over the corpus , and leaves * that dominion complete 
and entire, isnot acondition which derogates from the completeness 
of a grant within the meaning of the present section. In this 

* i 

viewy the section may be read as follows : 

“ When a gift is made subject to a condition which derogates from the 
completeness of the grant so as to c deprive the donee of dominion , or any 


(e) Sec the case cited in ill. (c). 


C 


c 


C 


c 


c 




) 
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share of dominion, over the corpus of the property given < 3 the donee, the 
condition is void, and the gift will take effect, as if n) condition were 
attached to it. 

, i ■> 

The Habitation in italics is suggested by the words of ‘'their 
Lordships of the Privy Council in the case ntfw under review. At 
p. 547 of the report* their Lordships say: “It remains^tobc 
considered' whether a real tranter of property by a donor in his 
lifetime.under the Mahomedan law, reserving not the dominion 
over the corpus of the property, nor any share of dominion over 
the corpus, but simply stipulating for and obtaining a right to the 
recurring produce during his lifetime, is an incomplete £ift by the 
Mahomedan law.” Their Lordships held tbatpt was >)ot. 

* 

Note that the effoct of the conditions in ills, (a), (b) and (d), 
is to restrict the donee’s dominion over the corpus of the property ; 

but the condition in ill. (c) has not that effect. 

■> 

Shiah law. —Under the Shiah law, when a gift is made subject 

to a condition, both the gift and the condition are valid (Ameer 

Ali, Vol. I., 77, 78, 85). 

^ * 

113. Revocation of gifts. —A gift may be revoked, 
even after delivery of possession, except in the 

following cases :— 1 

\ 

(1) when the gift is made by a husband to his 
wife, or by a wife to her husbandi ; 

> > 4 

^ ' s * * • 

(2) wlien the donee is related ' to the donor 

within the prohibited degrees: , ' 

_> 

(3) when the donee is dead ; 




J 


(4) when the thing given has passed out of the 
donee’s possession by sale, gift, or otherwise ; 

m J 

X5) when the thipg given is lost or destroyed 3 ; 

* 

(6) when the thing given has increased-in valpe, 
whatever be the cause of the increase ; 

• • ; * * ) • r m 

.(7) . .when the thing given is J so changed that it 

8 * > • > 

4 . 


) 


J 
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cannot be identified, as when wheat is converted into 
flour by grinding ; <• 


(8) " when the donor has received something in 
exchange for the f gift 

(9) when the gift is a sadaka-, made with the 
object of acquiring merit in the sight of God, e. //., 

alms to the poor. r 

' £ 

Explanation I.—A gift can be revoked by the donor 
alone} 1 and not by his heirs after his death. 


Explanation II.—A gift once completed can only 
be revoked by proceedings in a Court of law for 
cancelling the gift. 


Hed. 485 ; Baillie, 524-528. 

* 

Shiah law. —The Shiah law differs from the Hanati law in the 
following particulars: 

(a) a gift to any blood relation, whether within thejirohibited 
degrees or not, is irrevocable ; 

(b) a gift by a husband to his wife, or by a wife to her husband, 
is, according to the better opinion, revocable (Baillie. Part II, 
205). 

•* 

114 . Hiba-bii *ewaz.— A hiba-bil-ewaz is a sale in 
all respects, end delivery of possession is not neces¬ 
sary to validate the transaction. 

r 

Illustrations . 

c. 

(a*) A Mahomedan husband executes a deed in favor of his wife, 
purporting to give to the wife certain lands belonging to him in lieu of 
dower due to her. The wife is not put into possession of the lands. The 
transaction is a fiiba»bil~eicaz } rnd it is valid without delivery of possession : 
Muha.nmad Esuph v. Pattamsa Animal (1889) 23 Mad, 70. 

V 

(b) A executes a deed purporting to give a house to B in consideration 
of Behaving “with cordial affectioii and Jove, rendered service to me, 
maintained and treated me with kindness and indulgence, and shown all 
sorts of favor tc me.” T obsession of the house is not delivered to B, The 

c gi£t t ; s void, for it is not a hiba-biLewaz , but a hiba pure and simple, and 
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seisin is therefore necessary to validate the gift : llahim Bahhsh v. 

Muhammad Hasan (1888) 11 All. 1. i 

• , * 

Baillie, 532, 533. Hiba-bil-ewas means literally a gift for an 

exchange. The tranea’ction being a sale, it will be govljrn^d by 
the provisions of the Contract Act, 1872, relating to Sale. 

115. Hiba-ba-shart-ul -ewaz, —A hiba-ba-$hart- 

ul-ewaz'oT & gift made on'-conclitivn df an exchange is 
a gift in its inception, and continues to fye so with 
all the legal incidents c?f a gift, until the performance 
of the condition by the donee, when it becomes^ sale. 

Baillie, 534 ; Ameer Ali, Vol. I., 102. * 





c 
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116. “ Wakf” .deficefi. —A wakf is a dedication 

in perpetuity of specified property, whether movable 
{d) or immovable, to charitable or religious uses, or 
to objects of public Utility. c 


c Illustrations . 

(a) Property is dedicated to the purpose of providing an imam for a 

mosque, and a professor for a madresa (college)* This is a valid wakf : 
Baillie, 565, 536, 


(b) A ded|oation fjnr the purpose of maintaining a private tomb (as 
distinguished from the tomb of a saint), or for reading the Koran at the 
tomb, or for the performance of ceremonies in honor of the deceased at the 
tomb, is not valid, for “ these observances can lead to no public advan¬ 
tage Kaleloola v. Nuseerudeen (1894) 18 Mad. 20L [The soundness of 
this decision is open to question, and it has in fact been questioned by 
Mr. Justice Ameer Ali in his work on Mahomm^dan Law, Vol. 1, p. 389, 
If the decision be accepted as good law, the result will be that no wakf can 
be created for private religious uses.] 

•* ^ A.' 

(e) An appropriation for the performance of ceremonies known as 
fateha and kadam sharif is lawful: Phul Chand v. Akbar Yar Khan (1896) 
19 All. 211. % * 

(d) A Mahomedan conveys a house belonging to him to trustees upon 
trust out of the income thereof to feed the poor for the period of a year, 
and after the expiration of the year, to reconvey the hcase to him. This is 
not a valid toakf for the appropriation is not permanent, but for a limited 
period only : 'Baillh, 557. 


Hed. 231, 234 ; Baillie, p. 519 (as to the definition of wakf) } 
p. 557 (as to perpetuity being a necessary condition of wakf) 9 pp. 
561-563 (as to the subjects of wakf )p pp. 565-567 (as to the 
objects of wakf). 

The term wakf literally means detention. In the language of 
law it signifies the extinction of the appropriutor’s 'ownership in 
the thing dedicated, and the detention of ‘‘.he thing in the implied 
ownership of God, in such a manper that its profits may revert to 
or be*applied for the benefit of mankind (Baillie, 550). In the 


( [d ) c Abu tiayid v. liaiar Ali (^lOOl) 24 All. 100. 

c 

! c 

c , ( 
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following sections we have used sometimes the word. “ endowment ” 
• and sometimes “ appropriation ” as the English equivalent of wakf. 


117. Person^capable of nuTking wakfs.*— JJvery 

Muhomedan of sound mind' find not a minor may 

dedicate liis property by wqy of wakf. 

• # 

Baillie/552. See as to maj»rity,^iotes t(*s. 78 ante. 

118. Form of* wakf immaterial.— rA • wakf may 

be made either verbally or in writing. 

It is not necessary to constitute a wakf tj^at thh term 
“wakf ” should be used in the grant (e); and^ converse* 
1\, the mere use of the word “• wakf *” is not sufficient 
to constitute a 'wakf (/). What is essential for the 
creation of a wakf is that the words of transfer 
should be direct, express and explicit (g). 


Note that the provisions of the Indian Trusts Act II of 1882 

do not apply to toakfs (s. 1.). ' « 

' 

110.^ Wakf may be testamentary or inter vivos. 

—A wakf may be created by act inter vivos or by will. 

A testamentary wakf is • a dedication .which is to coi^ into 
effect aftsr the testator’s death. Though it was held at one time 
that a Shiah cannot create a wakf *-bv will, it has beep recently 
held by the Privy Council that a Shiah,can create a valid wakf by 
will (//). . * • * 


120. Limits of power to dedicate, property by way 

of wakf.— A Mahomedan may dedicate the whole or 
any part of his' property by way of wakf ; but a wakf 
made by will or during marz-ul-mnut cannot take 


Jewun Doss v.*Shah Kubeer-ood~Deen (1840) 2 M.I.A. 390. * 

(/) Abdul Ganne v. Ilussen Miya (1873) 10 B.H.C.|7 ; Abdul Gafur v. 
Nizamudin (1892) 17 Bom. 1, L.R. 10 l.A. 170 ; Abdul Fata Mahomet7 v. 
Rasamaya (18$4) 22 Cal. 619 ,* L. R. 2$ I. A. 76. 


(#) Saliq-un-nissa v. Mati Ahmad (1903) 25 All. 41S. * 

(h) Dakar All Khan v, Anjuman Ara Beg am (1902) 25 Alt. 236.* 










c 


r 


118 MAHOMEDAN ( LAW «■ , 

c 

effect to a larger amount than the beq neat liable third, 
without the consent of the heirs. - c 

Hefi. 233 ; Baillie 550.' A testameriiarf wakf is but-, a bequest 
to charity, and is therefore governed by the provisions of s. 81 
ante. c c 4 

c c 

121 . Completion’of waKf.— A wakf inter vivos is 

c 

completed* according to Abu Yusuf, by a r mere 
declaration of endowment by the owner ; but accord¬ 
ing to''Abu Muhummed, a wakf is not complete, until 
a MutawaJii s appointed bv the owner, and possession 
of the property is r delivered to him. r 

Hed. 233 ; Baillie, 550. In Muhammad Aziz-ud-Din v. The 
Legal Remembrancer (?), a Sunni Mahomedan executed a deed 
purporting to be a ivak/nama , and appointed his sons the first 
mutawalis of the property. The deed Was registered, but 
possession of the property was not delivered to the. sons. 
The settlor continued in possession till his deatn, and iit 
was found that he never spent any portion of the income under 
the te-ms of the deed. Upon these fa<$>s, it was held by the High 
Court of Allahabad that the wakf was incomplete, and, that the 
property passed to the settlor’s sons as his heirs on his death. On 
behalf of tne Legal Remembrancer it was contended that the 
wakf became complete on the 'execution of the deed, and the 
opinion of Abu Yusaf was cited in support of that contention. But 
the Court preferred to follow the opinion of Abu Muhummed, 
and heldL that the settlor having retained exclusive proprietary 

t 

possession, and never having employed any portion of the income 
for the purposes mentioned in the deed, tlje wakf was inoperative 
and invalid. But what if the settlor had employed the income 
of the property for the purposes specified Imthe deed, in other 
words, what if he had acted upon the deed ? In such a case, it is 
conceived, that the settlor’s declaration, combined with his conduct, 
would have been sufficient to establish u wakf. There is much in 


t (0< (1898) 15 All. 321. 
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the judgment of the Allahabad Court to support this view. Thn9 
'at p. 322, the* learned judges say: “The learned ju(\ge below seems 
not to have considered the effect of the appropriator’a conduct in 

? * -y 

never giving possession and in making no change whatever with 

0 

regard to th$property dealt with," And at p. 3^3, the learned judges 
observe: “We find therefore tha^ in respect of this wakf, the 
income of which was never employed for fhe declared purpose , the 
appropriator having retained exclusive proprietary possession, 

.there was never e» valid and operative wakf, but an 

% 

inchoate endowment only.” 

The question whether delivery of possession to § mutawali i9 
essential to the validity of a wakf was considered in an earlier 
case (/), where the learned judges observe : “After obtaining -all 
the information we are able to collect through the means of our 
Moulvies and a reference to authorities, we are of opinion that 

the opinion of Abu Yusuf.must be considered as the 

law now prevailing and sanctioned by the more recent authorities.” 
This case does Dot? appear to have been referred to in the 
Allahabad case cited above. 

122. Revocation of wakf»— A wakf inter vivos 
once completed cannot be‘revoked.- But a wakf 
made ,tjy will may be revoked by the owner at any 
time before his death. 

Fatmabibi v. Advocate-General (1881) 6 Bom. 42. *Hed. 232, 
233 ; Baillje, 550, 591. A testamentary ivakj being but a bequest 

to charity, may be revoked like any other bequest : see s. 86 ante. 

• . 

123/ Wakf of Mushaa.-—A mushaa or an. undiv¬ 
ided share in a property may, according to the more 
approved view, form the subject of a wakf, whether 
the property be capable of partition or not. 

j ) 4 * 

Exception .—The wakf of a mushaa for a mosque or 
a tomb is not valid. 

* . * 

Hed. 233 ; Baillie, 56.4. The approved opinion above referred 

- 

(/) Doe d. Jaun Beehee v, Abdoollalt (1838) Fulton’s Rej*. 345 v 
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to is that of Abu Yusuf. According to Abu Mohammed, the 
wakf of amustwa in property capable of partition is not valid/for" 
he holds that delivery of possession by the endower to a mutavali 
is a condition necessary to the validity of wakf;*, see s. 121 

., C t 

above. See, as to mif-snaa, s. 105 above. \ ■ • • 

. " c . *• 

124. Contingent wakf not valid.—It is essential 

to the validity af a wakf that the appropriation 
should not be made to depend on contingency. ' 

Illustration . . . 

i 1 

A Mahomedan wife coliveys her property to her husband upon trust to 
maintain her§elf and her children out of the income, to hand over the property 
to the children on their attaining majority j and in the event of her death 
without leaving children, to devote the income to certain religious uses. 
This is not a valid waif\ r for it is contingent on the ( death of the settlor 

. t 1 

without leaving issue : Patlvuhntti v. Arathalakutti (1888) 13 Mad. 66. 
Baillie, 556. ' ; ‘ . 

- * ■ j . . o I 

125. Wakf property is inalienable and inherit¬ 
able.—When property is dedicated 0 to religious or 
charitable uses, the ownership is deemed to be trans¬ 
ferred from the dedicator to the Almighty, ^and the 
property cannot therefore ( be alienated by him or by any 
other,person, nor can it pass to bis heirs on his death. 

4* * 

Hed. 281, 232 ; Baillie, 550, 551. , 

126. c Persons interested in impeaching the validity 
of a wakf.—As . wakf property is inalienable and 
inheritable, the persons interested in impeaching the 
the validity of maCakf are generally the croc]itors of 
the settlor and his heirs, 

f 

° Family Settlements by way of Wakf. 

< 

127. Operatijn of wakf may be postponed.— It 

is not, necessary to the validity of a waicf that it 
should come into effect at once. 61 ‘ 


c c 


Illustration . 


I 


A Mahomedan wife conveys her housS to her husband on trust to pay the 
income of the hou£A to her during her lifetime, and from and after htr 
dpath t to deVote the whole of it to certain charitable purposes. This is 


t 


c 
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a valid wakf, though the charitable trust is not to Come into effect till 
tej* the founder’s death : see Fatmabibi v. Advocate-General of 'Bombay 
(1881) C Bom ?42, 51, 52 ; 'lied. 287. 

128.’ Family settlements in perpetuity;—It i§ not 

necessary, to the validity o£ a wakf’that it should be 
(onfined exclusively to religious or charitable purposes. 
A wakf' may include provisions fpr tjie benefit of the 

founder, or of his descendants or other relatives, 

% * ^ * 

including persons not yet in existence (&), * and effect 
will be given to these provisions^ subject to the 
conditions set forth in the. next following section, 
though the interests which the beneficiaries succes¬ 
sively take, may constitute a perpetuity {l)? 

% * 

But a mere settlement for the benefit of the 
settlor’s family in perpetuity, not accompanied by any 
endowment to religious or charitable uses, is void, 
and it will not fye rendered valid by the mere use of 
the word “ wakf ” in the settlement. 

f 

^ * Illustrations . 

(a) A Mahomedan comeys his property tb his son upon trust to support 
out of the income thereof such r*f his “ descendants and kindred” as might 
be “in great want and need of support,” and toMevote the surplu^of the 
income to* certain charitable purposes. This is a valid wakf : Deoki Prasad 
v. InaiUnllali (1892) 14 All, 375, [But the wakf would not be valid if it 

, was not confined to the poor relatives only of the settlor :» see the next 

section.?*. * * 

* a 

(b) A executes a deed purporting to settle in wakf certain immoveable 

properties on 3 his wife, his daughters, and their descendants “from genera¬ 
tion to generation.” The deed is not valid as a wakf for there is no 
dedication whatever of any p&rt of the property to religious or charitable 
uses: Abdul Gafur v, Fizamudin (1892) 17 Bom. 1, L.R. 19 l.A.*170* 
[The use of the word "waXf” in the deed is “only a veil to cover arrange¬ 
ments for the aggrandisement of the family and to make the property 
inalienable: ” faahomdd Ahsannlla v. Amarcliand Kwndn (1889) 1 # 7 Cal. 
438, 511, L.R. 17 I.A. 28.] » 


* J 

(k) Mahomed Ahsanulla v. Amarckand Knndn (1889) 17 Cal. 498, 509, 

L.R. 17 I .A. 28. , * 


(0 Fatmabibi v. Ad v oc at €• General (1881) 6 Bom, 42, 51, 
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Note —The document cannot be supported a& a family settlement , for it 
creates a perpetuj^y which is opposed to the spirit of the Mahomedan Law 
(w), The only case in which the Mahomedan law allows a perpetual family 
settlement is when it forms part of a wakf provided that there is a svb m 
stanticl dedication of the property <to religious or r charitable nfies at some 
period of time or other; ; the reason being that in that case, the gift to 
charity comes to the rescue of the fnmily settlement, which, withont ft, is 
void, <- r 4 


c 


It is conceived that documents purporting to be family settlements are 
governed by the rules of the Mahomedan^ LaW of Gifts. Applying these 
rules to the facts of ill. (b) it will be seen at once that no descendant of 
the settlor who was nothin existence at the time of gift can take under 
the deed, icfv £ gift to persons not yet in existence is void (s. 107 ante). 
In the case cited in ill. (b), the only persons who were in existence at the 
time when the so-ealle5 loakf was made, were the settlors wife and his two 
daughters. These alone bould therefore take under t£ie deed, provided the 
settlor had relinquished possession of the property, and seisin had been 
taken in the settlor’s lifetime by each of the three donees of her share 
(ss. 102, 106 ante). It was not so, however, in the case upder consideration, 
nor could it have been so, for the settlor’s object was to give only a life 

interest to the wife and the daughters, ( 

c 

In Abal Fata Mahomed v. Rasamaya (ra), it was contended 

before their Lordships of the Privy Council that the creation of a 

family endowment was of "itself a ** religious and meritorious act” 

accor^ng to Mahomedan law, and tha$- it therefore came within 

the definition of wahf. But this contention was overruled, and 

it is now established that a settlement in favour of the settlor’s 

children and his descendants is not valid, tVnless there is a 

substantial r dediqation of the property to religious pr charitable 

purposes (see the next section). 

. < 

It has already been stated above that wahf property is inalien¬ 
able (s. 125 above). At the same time it is to be remembered 
that toahf property alone is inalienable, and that all other property 
is alienable. It therefore frequently happens that Mahomedans 
desirous of keeping their property in their family ^pttle the pro- 
perty "on their children and their descendants in perpetuity, and 
use the term “ wahf" in the settlement 'believing that the mere 


(?/i) Abdul Gannev. Hussen Miya (1873) 10B.H.C. 7, 11: Nizamudin v. 
Abdul Gafur (1388) 13 Bom. 264, 275 ; s.c. on appeal, 17 Bom. 1, 4. 

(n) (18^4) 22 Cal. 619, UR. 22 I. A. 76. 


i 


( 


< 












i WAKFS 


123 






use of that term i9 sufficient, to make the property inalienable. 
But these attempts arc ineffectual, for it has beoi held that the 
mere use of the term S f wahf ” is nx>t sufficient to impress on the 
property the character of wakf so as to make it inalienable? To 

hold otherwise would be to “ enable every petfcon by a mere verbal 

* 

fiction to create a perpetuity of any’description ” (o), and it would 

be to “ make words of more Regard than things, and form mote 

than substance ” (p). See s. 118 above. 

■) ' 1 

129. Family settlements by way of wakf, when 

void —When a wakf comprises farhily trusts as well 
as religious or charitable trusts, the provisions in 
favour of the founder’s family can take effect only if 
“ there is a substantial dedication of the proptr’ty 
to [religious or] charitable uses at some period of 
time or other.” But if the primary object of the 
wakf be the Jt aggrandisement of the settlor’s family,” 
and the dedication to religious or charitable uses be 
“ illusory ” or “colourable,” the provisions for the 
settlor’s'.-family are void, and no effect will be given 
to them (q). . > 

Explanation .—“ A s gift [to charitable or religious 
uses] nlay be ill usory whether from its small‘amount 
or from its uncertainty and remoteness” (r)^ 

> lllustmtions . , 

(a) Two Mahomedan brothers execute a deed purporting to make a 
ivalif of all their immoveable properties for the benefit of their children and 
their descendants “ from generation to generation,” and on total failure of 
all their descendants, for the ^benefit of widows, orphans, beggars, and the 
poor. The provisions for the settlor’s children and their descendants are 


(//) Abdul Gaunt} v. Hussen Miya, (1873) 10 B.H.C. 7, 14. 

Abdul Fata Mahomed v. Basamaya (1892) 22 Cal. 619, 634.^ 

' (#) Mahomed Ahsamulh v. Amarchand Kundu (1889) 17 Cal. 498, 
L.R. 17 I.A, 28; Abdul Gafnr v. Nizamudin (1892) 17 Bom. 1, L.R. 19 
I.A. 170 ; Abvl Fata Mahomed v. Basamaya (1894) 22 Cal. 619, L.R/ 22 
I.A. 76; Mvjlb-un-nissa v. 'Abdur^Bahim (1900) 23 All. 233; JJihani 
Miya v. Shuk Lai (1892) 20 Cal. 116 ; Fazlur Rahim *v. Mahomed Obedul 
Azim (1903) 30 Cal. 666. > 

w Abul Fata Mahomed v. Basamaya (1894) 22 Cal* 619, 034, > , 
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void, for the gift to the poor is illusory by reason of its remoteness : Abut 
Fata Mahomed Rasamaya (1894) 22 Cal, 619, L.R. 22 I. A. 76. *, 

JVote, —Here the gift to charity is too remote , for the poor are to take 

i f *■ 

nothing,’“until the total extinction of the blood c of the settlers, whether 

- f,, *i 

lineal or collateral.” The document professes to create a wahf\ but, in 
reality, the settlors’relations are the only objects of their bounty* ' l The 
poor have been put into the settlement merely tergive it a colour of piety, 
and so to legalize arrangements meant to serve for the aggrandisement of 
a family.” Contrast this with the following illustration, and with ill. (a) 
to s. 127, abo\e. 4 4 

(b) A Mahomedan conveys ceitain lands to a mutaicali with directions 
out of *he profits of the lands to defray the expenses of a mosque, to give 
alms to mendifcants, and to utilise the surplus towards the expenses of the 
marriages, burials, and circumcisions of the members of the family of the 
mutaicali t This is a valid wahf : Mnzhurool Uvfl v. Ruhr aj Dxtarey 
(1870) 13 W. R. 235. 

(c) A Mahomedan executes a document purporting to be a deed of wahf 

by which it is provided that Rs. 75 should be distributed annually among 
the poor, that Rs. 100 should be paid every year to each of his four 
sons, that on the death of any of the sons, his shrre should be paid to his 
‘ ‘successive descendants,” that che surplus income should be accumulated 
and added to the endowed property, and that cn total failure cf> all the 
descendants of the settlor, the whole of the income should be distributed 
among u the poor, the indigent ^ind the beggars residing in the town of 
Dacca.” The provisions in favour of the se.-tlor’s family are void : Rihani 
Mia v. Shuk Lai (1892) *20 Cal. 116. 4 ( 

Note. —In this case there is not only an ultimate gift to charity, but also 
a concurrent gift to charity. The ultimate gift to chaJty could not support 
the family provisions, for it is to(> remote , as shown in ill. (a). Nor 
could the concurrent gift of Rs. 75 per annum validate th£ family trusts, 
for theamonnt of gift is too small compared with the provision of Rs. 400 
for the settlor's family. In fact, the gift to charity is illusory, and the 
object is manifestly to benefit the family, and to increase the family 
property as shown by the direction to accvihnlate the surplus income. 

(d) A deed purporting to be a wahfnama contains provisions similar to 
those in the last illustration, with the difference that instead of the amount 
of the concurrent gift to charity being specified ^‘n the^eed, it is Jeft 
entirely in the discretion of the mutawali . Here again the family trusts 
are void, for the gift is illusory by reason of its uncertainty: Mvjib-un- 
nissay. Abdur Rahim (1900) 23 All/233. 

(e) A deed purporting to be a waifnania contains provisions similar to 
those in ill. (of, with this difference that instead of the amount of the 

* concurrent gift to charity being specified, there is a diieetion to the 
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mutawali to “continue to peribrm the stated religious works according to 
cystorp,” No evidence of custom is given to show what aijunmt .would be 
necessary for the*performanca of the “ religious work.” The average annual 
income of the property is Rs., 13,000, while^the character of the “religious 
works” is nbfc such as would absorb rpor£ than a devout and wealthy 
Mabomedan gentleman might find it becoming to spsnd in that way. The 
provisions in favour of the settlor’s family are void, as, the charitable out¬ 
lays contemplated by the Settlor are of small amount compared witji the 
property: Mahomed Ahsamilla v, Aiv&rehancl 'Kunffla (1889) 17 Cal. 498, 
L.R. 17 I., A. 28* 0 

) • * 

Note .—In the above case their Lordships of the Privy Council observed : 
*• If indeed it were shown that the customary uses wqj*e of such magnitude as 
to exhaust the incomeor to absorb the bulk of it, such a circums£ancd would 
have its weight in ascertaining the intention of the grantor.” Accordingly, 
where a Mahomedan had dedicated certain property^of which the average 
annual income was Rs.^850, to the performance of f#teha and hadani sharlf 
ceremonies, and it was found that according to the custom prevailing in the 
country the amount required for the ceremonies was Rs. 500 per annum, it 
was held by the High Court of Allahabad that the dedication to reli* 
gious purposes was substantial, and that the toakf was therefore valid : 
Phul Chand v. Akbar Tasj Khan (1896) 19 All. 211. 

The mere fact that there is an ultimate gift for the poor, or even 
a concurrent'gift for them, will not support a perpetual family 
■ settlement, unless the gift to charity is substantial, and not merely 
illusory (s). ‘‘ If a man ^fere to settle a crcre of rupees^ andi 

provide tf}r,for the poor, that would be at once recognized as illusory. 
It is equally illusory to make a provision for the poor under which 
, they are not entitled to receive a rupee till after the total ex¬ 
tinction 3 of a family ; possibly 3 not for hundreds K»f years ; 
possibly not until the property had vanished away under the 
wasting agepcies of litigation or malfeasancb or misfortune; 
certainly not as long as there exists on the earth one of 
those objects whom the 1 donors really cared to maintain in 
a high position ” (£). , The test in all these eases is whether 
the property is in substance dedicated to charitable purposes, or 
whether it is dedicated substantially to the maintenance, and - 


(v) The decision to the contrary in ■‘Atnv titled v. Shaik Hussein < J,88t) 
11 Bom. 493 is no longer law : See Abvl Fata Mahomed v . Ilasamaya (1894) 
22 Cab 619, at p. 633. 

( t ) Abul Fata Mahomed v. Ilasamaya ^1892) 22 Cal/619, 634; L.E. 
22 LA. 76. J . 
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aggrandizement of the family estates for. 1 family purposes. In the 
latest Privy Council case on the subject, where the question,. was 
whether a document purporting to be a wakfnama was a valid deed 
of wakf, their Lordships observed : “ >It Will be so, if the effect of 
the deed is to give *the property in substance to charitable uses. 
It will not be so, if the effect is to give the property in 'sub¬ 
stance to the [settlor’s] family ” (u). * 

" ’ c 

130. Effect of failure of ( family trusts upon 
religious charitable trusts. —fit has been held by the 
High Court of Calcutta that when a wakf contains 
provisions for the benefit of the settlor’s family, and 
there is also a concurrent gift to charity, the failure 
of the family trusts by reason of the gift to charity 
being illusory, does not involve the failure of the gift 
to charity. 

Illustration . 

A Mahometan executes a deed purporting to be a wakfnama providing 
for the payment of Rs. 76 per annum out of the income of the property to 
the poor, and Rs. 400 per annum to his children and their descendants 
“from generation to generation.” Here the gift to charity is illusory by 
reason of its smallness. The family trusts therefore fail, but the gift to 
charity is valid, Bikani Miya -v. Shuk Lai (1802) 20 Cal. 116, 104, 226. 
[See also Mahomed Ahsanulla v. Amarchaf'd Kundu (1880) 17 Cal. 408, 
611, L.R. 17 I.A. 28]. 

The present section relates to the question of the validity of a 
concurrent gift to charity, when the family settlement fails by 
reason of the gift being illusory. It does not make^any mention 
of the effect upon the ultimate gift to charity, under similar circum¬ 
stances. It is submitted that since the decisions set. out in the 
preceding section, the failure of intermediate family trusts must be 
taken to involve the failure of the ultimate • charitable or religious 
trusts. Thus in ill. (a) to the preceding section, the whole settle¬ 
ment, it is submitted, is void, including the ultimate gift to charity. 
No doubt, the judgment of West J. in Fdtmabibi v. Advocate- 
General (w) points to a different conclusion, but it must be re 
mepibered that the judgment in that case proceeded upon the 


(?i) Jhijib-uh-nissa v. Abdyf Rahim (1900) 23 All. 23 All. 233, 242. 
(v> (18&1) 6 Bom. 42. k 
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theory, uo longer tenable, that “if the condition of an ultimate 
dedication to a pious and, unlawful purpose be specked, the wakf 
is not made invalid by an intermediate settlement on the founder’s 

children a'hd their descendants. 0 „TJjat this is no longer la\y will 

> 

be seen from, the decision of the Privy Council set out in ill. (a) 
to the preceding sectiop. -’ 

Of Mutawalis or Managers of endowed Property. 

*) 

131. Who may be mutawali. — A dedicator may 

appoint himself (w) or any other person, even a female 
(#) or a non-Moslem, ( y ), to be mutaivali 'of ’ wakf 
property, provided the person so appointed is of 
sound mind an$ not a minor (2). t 


But where the wakf involves the performance of 
religious duties, such as the duties of a sajjada-nashin 
(spiritual preceptor), a muezzin (crier), or a khatib 
(Koran-reader), neither a female (a) nor a non-Moslem 
( b ) is competent to perform those duties, though 
they nia)^ perform such of the duties attached to the 
wakf as are of a secular nature. > 

132. Appointment of new mutawalis. —When¬ 
ever any person appointed a mutawali dies or refuses 
to act in the trust, or is removed by the Court, and 
there is no provision in the deed of wakf regarding 
succession to the office (c), a new mutawali may be 
appointed by— 

(a) the founder of the wakf if he be alive ;’or 

(b) his executor, if any ; and if there be J 110 
executor, by 3 


I' 


> 


i 




(m) Advocate*General v. Fatima (1872) 9 B.ILD.L. 19. 

(x) Wahid All v. Ashruff Uossain (1882) 8 Cal. 732. 

(y) Ameer Ali, Vol. 1, 348 j> 

00 See Pisans v. A hdool^ Karin (1891) 19 Cal. 203. 

00 Hussain, Beehee v, Hussain \Sherif (1868) 4 M. H. C. 23; Ibran- 
bihi, v . Hussain Sheriff' (1880) 3 Mad, 95. ■> 

(5) Ameer Ali, Vol. 1. 348. ^ 

00 Advocatc-General v. Fatima (1872) 9 B, H. C. 19. * J j 


) 


> 


j 





J 


) 






c 


c 



MAHOMEDAN LAW 

c 


•(c) the Court; provided that tlie Court should not 
appoint a stranger, so long as there is any nnembet ©& 
the founder’s family in existence qualified to hold the-: 
office. " ■ *'■ ' f • ° • : 


Baillie, 593. „ 

f ■ .'j * 

133- Officer of mutawali not transferable 

{ 

inter vivos. —A mutawali cannot, transfer his office 
to another in his lifetime, *■ 


Baillie, 594. It Wtis so held by the High Court of Calcutta in' 
Wahid All vt Ashruff Hossain (1882) 8 Cal. '732. But the rule 
is qualified ip. the Fatwa Alumgiri by the clause, “ unless the 
appointment of himself were in the nature ot;a general trust.” 
This clause, as pointed out by Mr. Justice Ameer Ali, was not 
brought to the notice of the Court in the Calcutta case. It would 
appear from certain passages quoted by that learned writer that 
the powers of a mutawali are general , when the founder has 
transferred all his powers *o the mutawali in general terms, as 
when he says, “you shall be in my place with reference^ to this 
wakf S' in which event the mutawali may transfer the office to 
another person in his lifetime? 

7 

134. Mutawaii may appoint successor by will.— 

When there is no provision in the deed of wakf 
regarding the devolution of the office of mutawali , 
the mutawali for the time being may nominate a 
successor by will; but such appointment cannot be 
made, if the founder is alive, or if he has left an 
executor competent to make the appointment. 

liaillie, 594, 

135. Mutawali cannot mortgage or sell.— A 

mutawali has no power, without the permission of 
the Court, to mortgage, sell, or exchange, the wakf 
property or any part thereof. 

•Baillie,-595, 506 ; Ameer Ali/ 370, 371. A debt contracted 
by the mutawali, without the sanction of the Court, is his personal 

debt, ever- though it may have been contracted for necessary 

• / 


C 
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purposes, such as for repairs of the property or for payment of 
taxes. 

> , ’ * , 

136. Power of mutawali. to grant leases. 1 —A 

mutawali < should not lease wakf property, if it be 
agricultural, for a term exceeding three years., and 
if non-agricultural, for a. term 'exceeding one year, 
nor without reserving the best rent, th,at can be 
reasonably obtained. But a lease for a longer term 
may be granted with the permission of the Court, 
even though the founder may have expressly directed 
not to grant such a lease (Baillie, 596, 597). 

137. Allowance of officers and servants. —The 

mutawali has no power to increase the allowance of 
officers and servants attached to the endowment, but 
the Court m&y in a proper case increase such allow¬ 
ance. ) 

Ameer Ali, Yol. 1, 369. 

138. Remuneration of mutawali. —If no provision 

is made by the founder for the remuneration of the 
mutawali , the Court may fix a sum not exceeding 
one-tenth of the income of the wakf property (d). 
And if the amount fixed by the founder is too small, 
the Court may increase the allowance, provided it 
does not exceed the limit of one-tenth ( e ). 

139. Removal of mutawali —A mutawali may 

be removed by the Court on proof of misfeasance or 
breach of trust, or if it be found that he is otherwise 
unfit to hold the office, though the founder may have 
expressly provided that the mutawali should not be 
removed in any case. But the founder has no 
power to remove a 'mutawali , unless he has expressly 
reserved such power in the deed of wakf. > 


( d ) Mohiuddin v. Sayiduddin (1893) Cal. 810, 821. _> 

(e) Ameer Ali, Vol, 1, 369. 
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Baillie, 59598 ; Hidait-oon-nissa v. /S'ywrf Afzool Hos^ein 
( 1870 ) 2 N.W.P. 420. Even the founder, when he holds the 
office of ^ nutawali , may be removed by tfoc Court on *my of the 
grounds specified above. 

Miscellaneous. r 

140. Public' mosques:^— Every Mahomedan is 
entitled to enter a mosque dedicated to God, whatever 
may be the sect or school to which he belongs, and 
to perform his de votions according to the ritual of his 
OAvn sect or school. But it is not certain whether a 
mosque appropriated exclusively by the dedicator to 
any particular sect or school can be used by the 
followers of another sect or school. 


Ata-Ullah v. Azim-Ullah (1889) 12 All. 494; Jangu v. 
Ahmad- Ullah (1889) 13 All. 419 ; Fazl Karim v. Maula Bahsh 
(1891) 18 Cal. 448, L. R. 18 I. A. 59. - 

In the first of these cases, it was held by the High Court of 
Allahabad, that a mosque dedicated to God is for the use of all 
Mahomedans, and cannot lawfully be appropriated to the use of 
any particular sect. This ruling was referred to by their Lord- 
ships of the Privy Council in Fazl Karim's case, but they, declined 
to express any opinion upon it, stating that the facts of the case 
before them did not properly raise that question. The point 
cannot therefore. be said to be quite settled. But when anlbsqneis 
not appropriated to any one sect, there seems to be no doubt that 
it can be used by every Mahomedan for the purposes of worship 
without distinction of sect. Thus a Shafei may join in a 
congregational worship, though the majority of worshippers in the 
congregation may be Hanafis ; and he cannot be prevented from 
taking part in the service, because according to the Shafei practice 
he pronounces the word amin (amen) in a loud voice, and the 
Hanafi practice is to mutter the word softly. 


141. Personal decree against mutawali. 

Neither the whole corpus, nor any specific portion of 
the corpus of wakf property, can be attached and sold 
in execution of a personal decree against the mutawali. 
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. because there may be a margin of profit coming to him 
after the performance of all the religious* * duties. 

Bishen, Chanel v. Nhdir Ilossein (1887) 15 Cal. 329, L. R. 15 
I. A. 1. It was contended on bcliall of tile, decree-holder in the 
abbve case that as some surplus aljvays remained in the hands of 
the trustee after the ’performapee of the religious duties, »he, the 
decree-holder, was entitled to attach so much of the corpus of the 
property as was represented,by the surplus income .• But it was 
held by their Lordships of the Privy Council, confirming the 
decision of the Calcutta High Court, that* “ the corpus of the 
estate cannot be sold, nor can any specific portion of the corpus 
of the estate be taken out of the hands of *the trustee because 
there may be a imargin of profit coming to him after the 
performance of all the religious duties.” 

Nor can the office of mutawali be attached in execution of a 

a 

personal decree against the mutawali (/). But the surplus profit 
remaining in the, hands of the mutawali for his own benefit 
may probably be attached ; see Bishdti Chand's case* 


(/) Sec Sarkum v. Bahaman Buksh (1$96) 24 Cal* 83, at p, 91, 

3 # « 
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CHAPTER X. 

Pre-emption, c f 

^ c 

[It has been seen in Chapter I, that the Mahomedan Law is to 
be administered by the Courts- of British India in the case of 
Mahoinadans in certain matters only, and that in other cases, or in 
eases not provided for by any other law for the time being in force, 
the Courts stte to act according to justice, equity, and good 
conscience. “Pre-emption” is not one of those matters, but in 
the Pay.jab and in Oudh it is regulated by some “other law,” 
namely, the Panjab Law Act, 1872, as amended by Act XII of 
1878, and the Oudh Laws Act, 1876, which apply toMahomedans 
as well as non-Mahomeuans. In other parts of'British India, the 
Mahomedan law of Pre-emption is applied to Mahomedans as a 
matter of “equity, justice, and good conscience,” except in the 
Madras Presidency where it is not recognized at all, on the ground 
that it places a restriction upon liberty of transfer of property, 
and is therefore opposed to equity and good conscience (^). But 
the Mahomedan law of Pre-emption is not limited in its application 
to Mahomedans only. It is applied to Hindus also in Bahar (h) 
and in Gujarat (*), as being th&customary law of those places. The 
explanation lies in the fact that under the Mahomedan Law, non- 

1 kt r 

Mahomedans are entitled to exercise the right of pre-emption 
equally with Mahomedans (Baillie, 473), and during the 
Mahomedan rule in India, claims for pre-emption were entertained 
whether they wero prefered by or against Hindus. In this wise, 
it came to be the customary law of those places. But the law of 
pre-emption as applied to Hindus in those places is the Hanafi 
law, for it was that law that was applied to them during the 
Mahomedan rule, as the Mahomedan sovereigns of India were 
Sunnis of the Hanafi sect. J 1 

142. “Pre-emptiotf” defined. —The right of shajj'a 

or preemption is a right which the owner of certain 


V 


1 




<_ 


O) 

(A) 

(0 


Ibrahim Saib v. Muni Mir Uclin (1870) 6 M. H, C. 26. 
Fakir Re wot v. Fmambaksh (1863) B. L. R., Sup. Vol, 35. 
Oordkandas v, Prankor (1869) 6 B. H. C., A. C., 263. 
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immovable property possesses to acquire by purchase 

certain otjier immovable property whioh has been 

sold to another persofti. 

, » • * • 

Hed. $47 ; Baillie, 471 ; Gob inti DayaUv. Inayatullah\ 1885) 

7 All. 775J 799. 

> 

143.* Who may clain^pre-tmption.—The£oll6wing 

three classes of persons, "and no others, are entitled 
to claim pre-emption, namely, 

(1) co-sharers; * . 

(2) “participators in the appendages”^: and 

(3) owners of adjoining immovable property, 
but not tenants ( j ), nor persons in possession 
of such property without any lawful title (&). 

Tlie first class excludes the second, and the second 
excludes the thii»d. But when there are two or more 
pre-emptors belonging to the same class, they are 
entitled to equal shares of the property in respect 
of which the right is claimecj. * 

Exception. —“The'right of prte-emption, on the 
grourid' of vicinage, does not extend to estates of 
large magnitu.de [ such as villages and zamindaris], 
but 9 nly to houses, gardens, and small parcels of 
land” (l)\ 

Illustrations . * • 

> • 

a) A, who owns a piece of land, grants a building-lease of the land to 

B. B builds a house on th3 land, and sells it to C. A is not entitjed to 
pre-emption of the house, though the land on which it is built belongs to 
him, for he is neither a co-sharer, nor a participator in the appendages of 
the house, nor an owner of adjoining property: Pershadi Lai v. Irshad All 
(1870) 2 N. W* P. lo6. 


Q) Gooman Sing v. Tripgol Sin (1867) 8 W. R. 487, 

( Jt ,) Beharee Rani v. Shoobhudra (1868) 9ff, 8, 456. * J 

(Z) Mahomed Uosseinv* Mohs in AZo(1870) 6 B. L.*B« 41, 50; Abdul 
Rahim v. Kharag Singh (1892) 16 Alb 104. 9 « » 


J 
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(2) A owns a house which he sells to B. M c owns a house towards the 
north of A’s house, and is entitled to a right of way through that house, 
N owns a house, towards the south of A’s liousef, separated from A’s house 
by a party wall, and having ^ righft of support ^om that wall. Both M 
and N c^im pre-emption of the hpus^ sold to B. Here M is a participator 
in the appendages, whiled is merely a neighbour, for the right c of collateral 
support is notan appendage of property. M is therefore entitled to pre¬ 
emption in preference to N: see Ranehoddcis v. Jvgaldas (1899)24 0 Bom. 414* 

Note —In the above illustration, the house owned by M is a dominant 
heritage, and theipre-empted house is a servient heritage, for M has a right 
of way through it. But M would none the less be a “participator in the appen¬ 
dages,” if^the pre-empted property was the dominant heritage, and his 
property was the^servient heritage: Chand Khanv. Naimat Khan (1869) 3 
B.L.R., A.C. 296. And AI would also be a “ participator,” even if both his 
and the pre-empted profferty w*ere dominant tenements having a right of 
easement as against a thirdoproperty : Mali at ah Sing jr. Bamtahal (1868) 
6 B.L.R., at p. 43. 

(3) A, B, and C are co-sharers in a house, A’s share being one-half, B’s 
share one-third, and C’s share one-sixth. A sells his share to M. B and O are 
each entitled to pre-emption of one-fourth, without reference to the extent 
of their shares in the property: Baillie t 494; see aLo c Moharaj Singh v. 
Bhcechnk.Lal (1865) 3 W.R. 71. ° 

Hed. 548-550; Baillie, 476-480, 494, 495. Ther right of 
pre-emption cannot be resisted on the ground that the pre-emptor 
was not K \n possession at^the date of thetf^it. It is ownership and 
not possession, that gives rise to the right (7?i). ^ # 

When pre-emption is claimed by two or more persons on the 
ground of participation in aright of way, all the pre-emptors have 
equal rights ett though one of them may be a contiguous neighbour(n). 

The reason why th t e right of pre-emption cannot be claimed 
when the.contiguous estates are of large magnitude is thfrt the law 
of pre-emption “ was intended to prevent vexation to holders of 
small plots of land who might be annoyed by the introduction of 
a stranger among them.” 

Shiah Law —By theShiahdaw the only persons who are entitle^ 
to the right of pre-emption are co-sharers: Baillie 175-177; Qurban 1 
v. Ohote (1899) 22 All. 102. 


( ni) r ‘ Sahina Bill v. Amiran (1(°‘88) 10 All. 472. 

fji) JCarint^Bakhsh v. Kliuda Bahhsh (1894) 16 All. 247. 

( 
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144. Sale alone gives rise to pre-emption. —The 

right of pre-emption arises only out of a valid ( o ) ' 
an*d complete ( p ) sale. It does not arise.out of gift, 
sadaka (pious gift), 'wakf , inheritance, bequest (<7), 
or lease* even though in pevpqtuitv (r). Nor* dpes it 
arjse out of a mortgage even though it -may be by 
way of conditional sale (.$■).* 

Explanation 1 .—A transfer o\ immovable property' 

by a husband to his wife in consideration «f a sum of 

money’due to her as dower is a sale ( t ). 

* 

Explanation If. —It has been held by, the* High 
Court of Allahabad, that although the rules of the 

7 O 3 3 

Maliomedan Law of Sale have beeq superseded by the 
provisions of the Transfer of Property Act,. 1882 , 
the question whether a sale is valid and complete so 
as to give rise to a right of pre-emption is to be 
determined by applying the Maliomedan Law, and 
if there is a cotnplete sale un<,ler that law, although 
not ujnder the said Act, the right of pre-emption will 
arise 

> 

. Illustration . 

A agrees to sell his house fcc?B for Rs. 300. Bipays the purchadfe-money, 
and obtains possession of the house. The sale is complete under the 
Mahomedan Law so as to give rise to a right of pre-emption, though a 
sale of immovable property of the value of one hundred ’rupees and up¬ 
wards -ean only be made under the,, Transfer of Property Act by a re¬ 
gistered instrument: Janlti v. Girjadat (1885) 7 All. 4$ 2. * 

145. 4 Ground of pre-emption* io continue up 

to decree. The right in which pre-emption is 
claimed,—whether it be co-ownership, or participation 
in appendages, 01 ; vicinage—must exist not only at 


/ 


1 («) Hed. 560 ; Baillie, 472. 
(/>) Hed. 550 ; Baillie, j(72. 


(ry) Baillie, 471. 

(/•) Dewanutulla v. Kazan Mollyi (1887) 15 Cal. 184. 

(v) Gurdial v. Telmarayan (18*35) B.L, R., Sup. Yol. 166. 
(0 Fida Ali v. Muzaffar Mi (1882) 5 All. 65. 

(u) Najm-un-nism v. Aiaib Ali (100^) 22 All. 343. > 
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the time of the sale, but at the date of the suit for 
pre-emption (v), and it must continue up to the time 
the decree is, made ( w ). But it is,not necessary that 
the right should be subsisting at' tl\e time of the exe¬ 
cution of the decree V.r). ‘ r ‘ 

Thus if a plaintiff, 11 who claims pre-emption as owner of r a 
contiguous property, sells the property to another person, though 
it he after the date of the sitit , he well not be entitled to a decree , 
for he does not then belong to any of the three classes of parsons 
to whom alone the right of pre-emption is given by lawj see s. 
143, above. But onoo a decree is made, the plaintiff doe3 not 
forfeit the right of being put into possession of the pre-empted 
property in execution of the decree, although he may have alienated 
his property lefore execution. It need hardly b£ mentioned that 
a plaintiff does not forfeit his right of pre-emption merely because 
he had on a previous occasion mortgaged his own property on 
which his right of pre-emption is based (y). < r 

146. Doubt as to whether the buyer should be a 

Mahomedan. —It is not necessary, according to the 
Allahabad decisions, that the buyer should be a 
Mahomedan (z): according to the Calcutta rulings, it 
is necessary that the buyef should be a Mahomedan 
(a). Bdt both the High Courts are agreed that the 
seller and the pre-emptor should be Mahomedans (6). 

c c # 

The vendor should be a Mahomedan* Hence no right of 
pre-emption cfcn be^claimed by a Mahomedan when the vendor is a 
Hindu or European, though the sale may have been made to a 
Mahomedan. c <■ 


(v) Janki Prasad v. Ishar Das (1899) 21 Alii 374. 

(to) Ravi Gopal v. Piari Lai (1899) 21 All. 441. v 
(a?) Ram Sakai v. Gaya (1884) 7 All, 107. 

(y) Ujagar Lai v. Jia Lai (1896) 18 All. 382. ^ , 

(j z) Gobind Dayal v. Inayatullah (1885) 7 All. 775. 

(a) Kudratulla v, Mahini Mohan (1869) 4 R. 134. 

(&) c Divarka Das v. TIvsain Rahksh (1878) 1 All. 564 (Hindu vendor); 
Poor no Singh v. Uurryohurn (1872) 10 t *B. L. R. 117 ( European vendor); 
Qurban v. Chote (1899) 22 All. 102 (Shiah pre-emptor against Sunni vendor 
and Shpni vendee), c 


c 
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The pre-emptor also should be a Mahomedan, for if he is a 
Mahomedan, and he subsequently wants to sell the pre-empted 
property, he bound to offer it to his Mahomedan’neighbours or 
partners before he can sejl it to a stranger., But a non-Mahomedan 
is not subject to any such obligatipn^and lie can sell to p.ayonc 
he Jikes. The law of pre-emtion contemplates both a right and 
an obligation, and if a»non-Mahome’dan were allowed to pre-empt, 
it would l?e allowing him the'\righi vrfthc'Ut the corresponding 
obligation. This is the principle underlying the decision of 
Allahabad High Court in Qurban’s case (c), where is was held 
that a Shiah Mahomedan conld not maintain a glaim for pre-emption 

based on the ground of vicinage when the vendor is a Sanni. The 
decision was based on the ground that by the Shiah law a neigh * 
hour, as such, has no right of pre-emption, and that if he were 
allowed to pre-empt, he might sell his house to anyone he liked, 
and his Sunni neighbours could not successfully assert any 
right o,f pre-emption against him. 

The vendee also, according to the Calcutta decisions, should be a 
Mahomedan. Hence a Mahomedan -jannot obtain pre-emption of 
property, sold by a Mahomedan to a Hindu. According to that 
Court, the right of pre-emption is not a right that attaches to the 
land, but it is merely a personal > right. If it were a right 
attaching to the land . it might be claimed even against a Hindu 
or any other non-Mahomedan purchaser. “We cannot, ... in 
justice, equity and good conscience decide that a Hindu ,purchaser 
in a district in which the custom of pre-emption does not prevail 
as amongst Hindus, is bound by the Mahomedan. law 9 , which is 
not his law, to give up what he has purchased ’’ to a Mahomedan 
pre-emptor.» 

On the other hand, it has been held by the Allahabad High 
Court that it is not necessary that the vendee should bea Mahomedan, 
and that pre-emption can therefore be claimed even against a 
Hiydu purchaoer. According to that Court, a Mahomedan owner 
of property is under an .^obligation imposed by the Mahoihedan 
law to offer the property to his Mahomedan neighbours or partners 
before he can bell it to a’stranger^ and this is an incident of* his 
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property, which attaches to it whether the vendee be a Mahomedan 
or a non-Mahomedan. 

c « 

147. Pre-emption in case of 'sale to a" Shafee.— 

When c the sale is mf.de to one of several shafees (per- 
sons c tntitled to pre-empt), the other shafees are not ern 
titled, according to the decisions of the Calcutta High 
‘ Court, to claim pre-emption c against him. Hut when 
the sale is made To a shafeS and a stranger, and the 
property sold.is conveyed to b<?th tfne purchasers as a 
whole for one entire consideration, other ° shafees 
belonging to the* same class as the shafee- purchaser 
are entitled to claim pre-emption, to the same extent 
as if the sale were made to a stranger. 

c 0 

6 O 

The same rule was followed by the High Court of 
Allahabad up to the year 1896, but in recent cases it 
has been held by that Court that even when th$ sale 
is made to a shafee alone, other shafees belonging to 
the same class as the purchaser' are entitled to 

claim pre-emption of their share against him. c 

i • 

Illustrations . 

c 

Calcutta decisions. 

(a) <£, B and C are coisharers in certain ^lands. A sells his share to B. 

C has no right to claim pre-emption as to the whole or any pftrl of the 

share sold : Lalla Nowbut Lall v. Lalla Jeioan Lall (1878) 4 Cal. 831. 
c c 

(b) A, B, and C are co-sharers in certain lands. A sells his share at 

Rs. 1,000 to £ and t S. It is declared in the sale-deed that tworthirds of the. 
share is to be for B, and one-third for S. C is entitled to claim pre-emption 
of the whole share sold < 3 y A, and not only of the one-third declared to be 
for S : Saligram v. Raghubardyal (1S87) 15 Cal. 224. ^Though the 
shares are here defined, the amount of purchape-money contributed by each 
vendee is not. If the price paid by each had been specified, C ( it seems) 
would only be entitled to claim pre-emption of the one-third sold to S by 
offering to pay the price paid by him.] 

c t 

Allahabad decisions- c 

(c) A, B, C, and D own each a house situatedn a private lane commoh 
to ,311 the four houses. A sells his house to B. Here B, C, and D are “partici¬ 
pators in the appendages” of the house sold^the appendage being the right 
ofand C and D are each entitled tp claim pre-emption of a third of 
thchouse even though the salecis made to a ssliafce alone without any 
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stranger being associated with;him: Amir llama v. Rah ini Bakhsh (1897) 
J9 AH; 466 Abdullah v. Amanat-ullah (1899) 21 All. 292. 

The decisions referred to *u the section are set ont in the illus¬ 
trations. The ground oPtlic Calcutta decisions may thus be stated 
in the words of Garth, C. J.: “ The <3bjdct ob he rule [of y pre- 
emplion] ... is to prevent the incqnven ience which may result 
to families ?nd communities fror^ the introduction of a disagree¬ 
able stranger as a coparcener or rfear neighbour. But it is obvious 
that no such annoyance can result from a sale by ,on% coparcener 
to another*.’’ The recent Allahabad decisions proceed upon the 
broad ground that the rule laid down in the Hfcdaya that “when 
there is a plurality of persons entitled to the privilege* of shaffa , 
the right of all is equal ” ( see s. ante), is vg mucty applicable 
when the purchaser is a person having the right of pre-emptioh 
as which he is a stranger. 


14J8. Necessary forms to be observed. —A person 
who would otherwise be entitled to the right of pre¬ 
emption cannot .claim the right, unless 


(1) he has declared his intention to assert the 
right immediately on receiving information of the sale 
{talab-i-moLcasibat); and unless 

(2) he has with the least practicable delay affirmed 
the intention, referring expressly to the previous 
talab-i-mowasibat (<i), and made a formal demand 

(a) in the presence of the buyer or the seller, or 
on the premises in dispute, and 

(b) in fhe presence of witnesses ( talab-i-ishhad). 

Explanation 1 . —The talab-i-ishhad may be per¬ 
formed by a manager or duly authorised agent of 
the pre-emgtor (e); and when the pre-emptor is at a 


— --s- 

(cl) Bvjjub All v. Chundi Churn (1890) 17 Cal. 543; Mubarak Ilusain 
v. Kaniz Bano (1904) 27 All. 160. ^ 

(e) Abadl Begam v. Inani Btgam (J877) 1 All. 521; Ali Muhammad v. 
Muhammad (1896) 18 All. 809. See.also Ilarihar v. Slwo Prasad (188J) J 
All. 41, where it was held that the pre-emptor is bound fcy the aebs apd 
omissions of his agent. * ^ » 
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distance, it may be made by metfns of a letter ( / ). 

Explanation II. —If the talab-v-ishhad isperformed 
in the presence of the buyer, it,is«npt necessary that 
the buyer should fhembe actually in possession of the 

in resphct of which pre-emption 'is claimed 

r 

c r c C 

Hed. 550, 551; Baillie, 481-4£?7. It is stated in the tledaya 
(p. 550) thatc.“the right of shaffa is ljut a Ifeeble ri£ht, as it is the 
disseising of another of his property merely in order t& prevent 
apprehended inconveniences’’ (see notes to s. 147, above). Hence 
the formalities must be strictly complied with, and there must be 
a clear proef of tke observance of those formalities (7i). The 
talab-i-mowasibat (immediate demand) should be made as soon as 
the fact of the sale is known to the claimant. A delay of 
twelve hours was held in an Allahabad case to be too long ( i). 
And it was held in a Calcutta case that where thd pre-empfor, on 
hearing of the sale, “entered his house, opened bis chest, took 
out Rs. 47-4 ” (evidently to»tender the amount to the buyer), aDd 
then performed the talab-i-moioasibat , he was not c entitled to 
claim pre-emption, for the delay was quite unnecessary (y); see 
next section. It is not necessary to the validity of talab-i- 
mowasSbat, that it should be perfoihned in the presence of 
witnesses. But it is of the essence of talab-i-ishhad (literally, 
invoking fitnesses), that it should be performed, before witnesses 
US). It is also absolutely necessary that at the time of .making 
tlie deman'd, reference should be made to the f&ct of the 
talab-i-mowasibat having been previously made, and this 
necessity is not removed by the fact that the talab-i-mowasibat 
was also performed in the presence ,of witnesses, and that 
the * witnesses to the talab-i-ishahhd .are the same ( l ). The 


(/) Syed Wajid v. Lalla Hcfimman (1869) 4 B.L.B , A. G. 139. 
( 9 ) *18 All. 309, supra. 

(A) Jadu Sing v. Jlajkumar (1870) 4 B. l/r,. A. C. 171. 

(i) All Muhammad v, Taj Muhammad (187,6) 1 All. 2§3« 

£;')* Jar/an Khan v. Jahhar Meah 0884) HO Cal. 383. 

(A)" Jadu Sing v. Rajkumar (1870) 4 B. L. R., A. C. 171. 

(^) Mubarak Husain v. Kaniz'Bano (1904) 27 All, 161. 
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requirements of a talab-i-ishhad would be complied with, if the 
pre-emptor were to state in the presence of the render or the 
vendee, or on the land sgld, and in the presence of witnesses : U I 
have claimed pre-emption ; I still claim it; bear rvitness therefore 
to t(ie faet” (w). 

„> 

149. o Tender lof price not essential. —It is^ not 

necessary to the validity of a claim of pre-emption 
that the pre-emptor should tender the prise at the 
time of'the talab-i-ishhad; it is sufficent that he 
should then declare his readiness and •willingness to 
pay the price stated in the deed of sale, or," if he has 
reasonable grounds to believe that the price named 
in the sale-deed* is fictitious, such sum as the Court 
determines to have been actually paid by the 

buyer ( n ). 

) • 

150. Extinction of right on death of pre-emptor.— 

The right of pre-emption is ^extinguished on the 
death of the pre-emptor, and if a suit has been 
instituted'by the pre-emptor to enforce the right, 

the suit will abate on his death. 

) 

Baillie, 499, 530; Muhammad Husain v. Niarnat-un-Nissa 
(1897) 20 All, 88. See Code of Civil Procedure, s. 361. 

151. Right lost by acquiescence. —The right of pre¬ 
emption is lost if the pre-emptor enters^ into a com¬ 
promise with the buyer, or if he otherwise acquiesces 
in the salt? (o). But a mere offer by d pre-emptor to 
purchase from the buyer at the sale-price, made 
with the object of avoiding > litigation, does not 
amount to an acquiescence ( p ). 


J 3 

(tw) Macnaghten, p. 183. 3 

(?0 Heera Lall v. Moorut Lall (1869) 11 W. R. 275 ; Lajja Prasad 
v. JDebi Prasad (1880) 3 All. 236 ; Karim Bakhsh v. Khuda Bakhsh (18£4) 

16 All. 247, 248; 

1 * :> 

( 0 ) Habib-un-nissa v. Barkat A\i (1886) 8 All, 275, ^ 

(p) Muhamad Nasir-ud-din \. Abdul Afasan (1894) lb All. 300; Mu¬ 
hammad Yunus v. Huhammad Fu«//(1897) 19 All, 334. J 3 
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152. Right not lost by refusal of offer before 

sale. —As the right of pre-emption accrues after the 
completion of a sale, it is not «IoSt by a refusal to 
purchase when £he offer' is made to the pre-emptor 
before the completion of, the sale to another (q)- * 

f 

1*53. Suit fer pre-&mpjKon. —Every suit 0 for pre¬ 
emption must include the whale of the property 
subject to pre-emption conveyed by one transfer (r)- 
But a person entitled to the right of pre-emption is 
not boutid to claim pre-emption in respect of all the 
sales whiph mgy be executed in regard to the pro¬ 
perty ( s ). 

The principle of denying the right of pre-emption except as 
to the whole of the property sold, is that by splitting up the 
bargain the pre-emptor would be at liberty to take the best 
portion of the property and leave the wo^rst part of, it with the 
vendee (t). “The right of pre-emption was never intended to 
confer such & capricious choice upon the pre-emptor”^). * 

Limitation. —A suit tf» enforce a right of pre-emption must be 
instituted within one year from the t?,ue when the purchaser takes 
physical possession of the property, or, where the subject of the 
sale does not admit of physical possession, when the instrument 
of sale is * registered (Limitation Act, 1877, 6ch. II, art. 10). 
When the* person entitled to pre-emption is a minor, tire right 
may be claimed on his behalf by his guardian, and the suit must 
be instituted withili the aforesaid period. The right of pre-emption 
is extinguished after the expiration of the period of limitation, 
and if cannot be claimed by the mifior on attaining majority 
(Hed. 564), notwithstanding (it seems) t t be provisions of s, 7 of 
the Limitation Act. The same rule would seem to apply in the 
case of persons suffering from any other legai disability, such as 

lunacy or idiocy. < ‘ 

% 

(S) Abadi Begam v. Inam Began^ (1877) 1 All. 521. 

'jfi*^I)urga Prasad v. Munsl (1884} 6 All. 423. 
fc?) Amir IMsan y. Raliim Rahhsli (1897) 19 All. 466. 

(0 Sh&obharos y. Jiach Rai (1886) 8 All. 462. 

* ( u 5 6 All. 423, at p. 426. 
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. Fprm of decree. —See Code of Civil Precedure, s. 214. The 
rights of ownership vest’in, the pre-emptor when the payment of 
the pre-emption price i$ paid in accordance with the terms of the 
decree, and he is therefore entitled *to*the mesne profits frt/fh the 
date? of payment, though he may not have obtained possession till 
some time,after: Deokinandan v. Sri Ram (1889) 12 All., 234. 

See also IVazir Khan v. Kale Khan (1893) 1& All. 126. 

* , » 

154. Legal device* for evading pfe-dmption.-- 

When it is apprehended that a claim,for pre-emption 
may be advanced by a neighbour, the vepdor * may 
sell the whole of his property excluding a portion, 
however small, immediately bordering on fhe neigh¬ 
bour’s property, and thus defeat the neighbour’s 
right of pre-emption. 

Hed' 563 ; Baillie, 505. 
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CHAPTER XI. 

r 

Marria6e, Dower, Divorce' & Parentage. 

% ' ,A.—tMarriage. r 

c f 

155. ‘‘Marriage” def ined.—Marriage is a contract, 
which has for ifis object the procreation and the 

legalising of children. f r 

r * r 

Hed. 25; Baillie, 4. Marriage under the Mahompdan law 

being merely a contract, it is necessary that there should be 
‘‘freedom <5f •contract.” Hence a marriage brought about under 
coercion or r fraud ^nay be set aside at the instance of the 
paity whose consent was so caused, (Baillie, 4). 

156. Who may contract a marriage.—Every 

Mahomedan of sound mind, who has attained puberty, 
may enter into a contract of marriage. ' c 

• • f , 1 

Puberty is presumed*, in the absence of evidence, 
on completion of the age of fifteen years. t < • 

Baillie, 4; Hed. 529. The decision in Abdool Oahab v, Elias 
Banoo (1867) 8 W. R. 80lj follpwirg probably Macnaghten’s 
opinion (p. 62), that puberty is presumed on completion of the 
sixteenth year, is obviously erroneous. / 

Note thai the provisions of the Indian Majority Act, 1875, do 
not apply to matters relating to marriage, dower, and divorce. See 
notes to s. 78 above. 


157. Proposal and acceptance.—Whether or not 
there may have been a proposal and acceptance to 
marry at some future .period (which constitute what 
is known in other systems of law as a promise to 
marry), it is essential to the validity of a contract of 
marriage that there should be a proposal and 
acceptance made at the same meeting with the obj ect 
of , establishing immediate < marital relation between 
the, parties. And it appears that until such relation 
is established, the parties are at liberty to withdraw 
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• * 


from any promise .they may have made 
and that no suit will lie for damages for 
such a promise. . • > 


to marry, 
breach of 


Hed..25, 26 ; BailHe, *10. * t 

» 158.' Witnesses. —A marriage contracted without 
witnesses is only invalid, and not void. 

^ l 9 A • 

Baillie, 155. As to the legal effect*of n\i invalid marriage, see 
6. 107 below. * 


lS'S. * Capacity to marry. —It is necessary t6 the 
' validity of a marriage that the woman njust not be 
the wife of another man, and that the man must not 
be the husband of four wives, that btfing the.full 
number of w?ves permitted by M3,homedan law. 


Hed. 31; Baillie, 27, 31. An agreement between a 

Mahomedan husband and wife at the time of marriage that the 
wife should be at liberty to divorce herself from the husband, if 
he married anotller*wife, is valid (vj. 

1*6 0> Marriage during iddat. —A marriage with a 
widow or a divorced woman Jbefore the expiration of 
the period of iddat ,*which It is incumbent upon her 
to ojb^erve on the death of her husband or on divorce, 
is void. % 


Explanation. —The iddat of a woman arising on 
divorce* is three courses, if she is tyibjoct to men¬ 
struation; if not, it terminates at the expiration of three 
months from the date of divorce.* The iddat of a 
woman arising on .widowhood is four months and ten 
days. But if the woman be pregnant, the period 
of iddat does n£>t terminate until after delivery. 

• Hed. 128, 129 ; Baillie, 37, 350-355. See s. 202, below. 

4 

161. Difference of religion. —(1) A Mahomedan 

_ . _ . . . - 

• % * 

(v) Poonoo Bibee v. Fyez BuMt, (1874) 15 B. L. R. App. 5; Badarannissa 
v. Majiattala (1871) 7 B. L. R. *442.^ % * ' .* 
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may contract a valid marriage wi^h a woman who 
believes in a revealed religion, ( that is, Chris¬ 
tianity and Judaism), but not with r an. idolatress [or 
perhaps a fire-worshipper.]' But a, marriage with an 
idolatress, [or a marriage with a fire-worshipper, if 
such marriage is not lawful from the beginning], 
is not void, but merely invalid. < 

a ’ <? <- c « t C 


(2) The marriage of a Mah'omedan female with a 
non-Mahomed'an,' whether he bo a Cliristian', a Jew, 
an idolater, or a fire-worshipper, is invalid, but ’not 
void. ' „ 


Hed. 30 ; JBaillie, 40 . ( When either party to a marriage is a 
Christian, the marriage nqust be solemnized in accordance with 
the provisions of the Indian Christian Marriage Act XV of 1872; 
otherwise the marriage is void (s. 4). If the marriage is 
solemnized in accordance with those provisions, it will be valid, 
though it be the marriage of a Mahomedan female with a 
Christian. But if the marriage if not so solemnized, it will not 
be valid, though it be the marriage of a Mahomedan male with a 
Christian woman. ‘ 

f» 

As to the legal effect of an invalid marriage, see s. 167 below. 

, ‘ v 

162. Prohibited degrees of consanguinity.^-A 

man is prohibited from marrying (1) his mother or 
his grandmother, how high soever ; (2) hiy daughter 
or grand-daughter how lo\V soever ; his sister 
whether full, consanguine, or uterine ; (4) his niece 
or great-niece, how' low soever ; and (5) his c aunt 
or great-aunt, how high soever, whether paternal- 
or maternal. 0 


Hed. 27 ; Baillie, 23. 

163. .Prohibited degrees of affinity.— A man is 

prohibited from marrying (1) his wife’s mother or 

grandfnother, how high soever; c{2) his .wife’s 

daughter or grand-daughter, how low soever ; (3) the 

wife o£°hi& fathe'r or paternal, grandfather, how high 
< * 

< « c , 
i • < 

< < ( 

C < 


C 


( 
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soever ; and (4) the wife of his son, or of the son’s 
son or daughter.’s son how low soever.' 

He<i. 28; Baillie*24-29. 

164* Prohibition onthe groand of fosterage.— 

Fosterage is as much a bar to a lawful marriage as 
consanguinity, except* in the ♦ case of certain' foster- 
relations, such a§ a sister’s foster-mother, or a foster- 
sister’s mother, or a’foster-son’s sister* or a foster- 
brotfier’s sister, with whom a lawful marriage may 
' be contracted. , • 

Hed. 68, 69 ; Baillie, 194. * 

» 

165. Additional prohibitions. —It is not lawful 
for a man to have two wives at the same time, who 
are so related to each other that if one of them 
had been * a male, they could not have lawfully 
intermarried,, , 

* Hed. 28, 29; Baillie, 31, 153. Thus a man is prohibited 

from marlying his wife’s sister during his wife’s lifetime. The 

children of such a marriage are illegitimate and cannot inherit; 

Aizunnissa Karimunrlssa (1895) 23 Cal. 130. Bat if the 

wife be.divorced or. dead, he may marry her sister. 

\ 

166. Effect of a valid marriage.T-A valid 

marriage confers upon tl)e wife the right of dower, 
maintenance, and residence in her htfsband’s house, 
and imposes on her the obligation to be faithful 
and obedient to her husband, and to admife him to 
sexual intercourse.. It creates between the parties 
reciprocal rights of inheritance, but it does not confer 
on the husband any interest in the wife’s property. 

, Baillie, 'tS ; A.*v. B. (1896) 21 feom. 77, 84. 

167. Effect 6f an invalid marriage.— (l)^An 

invalid marriage t (as distinguished from a .valid 
marriage), may be fermjhated by a mere repudiation 
on either side. It does ncft confer ahy rights* on 
either party to inherit from the other, nor 1 does 
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it entitle the woman to dower, unless the marriage 

has been corfsummated. *’< c 

< 

(2), 'An invalid^ marriage, (as distinguished from 
an illegal marriage], has this effect that children born 
during the continuance of the contract are regarded 
as legitimate. < » < © i c 

Baillie, 15(j, 1^7. As to which marriages are invalid,< see ss. 
158 c and 161, above. See also notes to s. 204, below. „ c 

* 0 Marriage of Minors. 

168. Marriage of minors. —A boy or a girl, who 
has not attained puberty, (hereinafter called a minor), 
is not competent tb enter into a contract of marriage, 
but he or she may be contracted in marriage by his 
or her guardian. 

* ♦ 

See notes to s. 156 above. 

c # c 

169. Guardians for marriage. — The right , to 

dispose of a minor in marriage belongs successively to 
the (1) father, (2) paternal grandfather how high 
soever, and (3) brothers'and other male relations on 
the fanner’s side in'the order of inheritance enumerated 
in the Table of Residuaries. In default of paternal 
relations,<the right devolves upon the mother, maternal 
uncle or aunt, and other maternal relations within 
the prohibited degrees. And in default of' maternal 
kindred, it devolves upon the Government. 

Hed. 36, 39. It is doubtful whether the right to diepo?" of a 
minor in marriage is lost by 0 the apostasy of the guardian from 
the Mahomedan faith. Under the Mahomedan Law proper, an 
apostate has no right to contract a minor in marriage (Hed. 392). 
On the.other hand, it is enacted by Act XXI df 1850, that no law 
or usage then in force shall inflict on an^ person, who renounces 
his religion, any “forfeiture of rights or ^property,” and it was 
accordingly held by the High Court 6f Calcutta in Muchoo v. 
Ar'zvon\w ), thrfc a Hindu father is not deprived of his right to the 

i ‘ 

l-1- 

(vO (1866) 5 W. R. 235. 

c ^ 


t 
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custody of his children! by reason of his conversion to Chris- 
’ tiaftity. In^i subsequent case, however, decided by the same 
Court, but without anv /eference to Muchoo’s case, it was held 
that a M5horaedan, vflio nad become a convert to Judaism, was 
disqualified by reason of his apostasy from disposing of his daughter 
in marriage (a;). In a recent Bombay case, it was held, following 
Muchoo’s tase, that a Hindu eonvett tp IVpihomedanism Was not 
disqualified from giving his son in adoption to a Hindu (y). It is 
submitted that the right tb contract a minor in Carriage is a 
“right” within the meaning of the above Act. and that the decision 
ih Muchoo’s case, followed in the Bombay case, is the.corrtct one. 

170. Marriage brought about by Jather^and grand* 
father. —When a minor has beep disposed of *in 
marriage by the father or father’s father, the 
contract of marriage is valid and binding, and it 
cannot be annulled by the minor on attaining puberty. 

Hed. 3F ; BaiHje„50. 

171 Marriage brought about by other guardians.— 

When a iharriage is contracted for a minor by any 
guardian other than the father* or father’s father, the 
minor has the option r <bf’repudiating the marriage on 
attaining x puberty. This is technically called the 
“option of puberty.” 

The right of repudiating the marriage is lost, in 
the case of a female, if she has remained silent after 
attaining puberty. But in the case of a male, the 
right continues until he has ratified the marriage 
either expressly or impliedly as by payment of 
dower or cohabitation. 


Hed. 38; Baillie, 51. 

) J » 

* 172. Effect of, repudiation. —When the “option 

of repudiation” is exercised, the marriage is dissolved 


(x) In the matter of Marin Bibi (l§7i) 13 B. L. R. 1<50. 

( y ) Shamsing v. Santabai (1901) 25 Bom. 551. 


v 


i 

0 


* i 
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from the moment of repudiation. But the marriage 
is valid until repudiation, and,in the eyent of r the 
death of either party .before 'repudiation, the other 

is entitled to all th'e rights of inheritance. c 

(, t 6 «• 

Baillie, 50. Itns, no doubt, stated in th^Hedaya (p/ 87) 
that “ in dissolving the marriage, decree of the Kazee is a 
necessary condition 'in all cases Qt option exerted after maturity.’ 7 
“But the Radd-ul-muhtar” (Vol. ( II, p. 502) A 4 explains it by 
saying that a judicial declaration is ... . needed . [only] to 
provide judicial evidence in order to prevent disputes,” and it has 
accordingly*, been held by the High Court of Calcutta that a 
judicial order is no{. essential to effect the cancellation of a marriage 
contracted by a guardian on behalf of a minpr ( z ). It is, there¬ 
fore, clear that a girl, who has been disposed of in marriage during 
her minority, and who repudiates the marriage on attaining 
puberty and marries another person, cannot < be convicted of 
bigamy, though the repudiation may not have been confirmed by 
a judicial order (a). 0 ‘ 

173. Marriage of lunatics. —The provisions of 

sections 168 to 172, relating to the marriage of 
minors, apply mutatis mutandis to the marriage of 
lunatics. c - , t 

< f ^ 

Baillie, 50-54. 

C t f 

Maintenance of Wives. 

o * 

174. Husband’s duty to maintain his wife.— The 

husband is bound to maintain his wife, (unless she 
is too young for matrimonial intercourse) ( b ), sc- long 
as she is faithful to him and obeys his reasonable 
orders ; but he is not bound to maintain a wife, who 
refuses herself to him (c), or is otherwise disobedient 
(d)j unless the refusal or disobedience is justified b'y 




(s) Badal Aurat v. Queen Empress (1891) ?9 Cal. 79. 
(a) lb . 1 4 

(^ Baillie, 437. 

(<r>) Baillie, 43d, Sees. 183, tf&lqw. 

( d ) A. y. B . (1896) 21 Bom, 77, at p. 82. 


o 


( 


< 


< 


< 
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» ► 

non-payment of dciwer ( e ). 

’ 175. * Order fer^ maintenance.— If t,he husband 

neglects or refuses to maintain his wife without any 
lawful* cause, the wire may, sue him for maintenance 
in a Civil Court, but she will n6t be entitled to a 
decree for past maintenance, unless the claim is based 
on a specific agr fee inert (//. ’Or,* she may apply for 
an order Cor maintenance under the provisions of the 
Code ,of ^Criminal Procedure, 1898, section 488, in 
.which case the Court may orde^ the husband to 
make a monthly allowance for her maintenance not 
exceeding fifty rupees. > 

176. Maintenance during iddat. —The wife is 

entitled to maintenance during the iddat consequent 
upon divorce ( g ); but the widow is not entitled to 
maintenance during the iddat consequent upon her 

husband’s death ( h ). 

. ' 

. A 3 to the period of iddat, see s. 160 above. When an order is 
made for the maintenance of a wife under s. 488 of the Criminal 
Procedure Code, it will cease'to qpefate, in the case of a divorce, 
on the expiration of the j/eribd of iddat , but not earlier (£). 

\ Restitution of Conjugal Rights. 

177. Suit for restitution of conjuga'I rights— 

Where a wife shall have Vithout lawful cause ceased 
to cohabit with her husband, the husband may sue the 
wife in* a Civil Court for the rfestitution of his 
conjugal rights (jj. 


( e ) Baillie, 438. 

, (/) Abdcvl Futtqh v. Zabunnessa (1081) 6 Cal. 631. 

( g ) Hed. 145 : BaiUie ; 450. 

( [h ) Ago, Mahomed Jaffer v. Koolsom Beebee (1897) 25 Cal. 9. 

(?) In r* Abdul AU (1S83> 7 Bom. 180 ; in the matter of* Din 
Muhammad (18S2) 5 All. 226; Shah Abu v. Ulfat Bibi (1896) 19 All. 50. 

(?) Moonshee Buzloor Ruhecm v. Sltymsoonnissa Btyam (1867) n <M. I. 
A. 551. * , 
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Non-payment of prompt dow^V by the husband to 
the wife is a valid defence to such, a suit unless 
the marriage has already-been consummated (Z). And 
so is cruelty, when it, is of such a character as to 
render it unsafe for the wife to return to» her husband’s 
dominion. “It may be, ‘too, that gross failure by the 
husband of the performance 4 of the obligations which 
the marriage contract imposes an him (s. 166) for 
the benefit of the wife, mignt, if properly .proved, 
afford good grounds for refusing to him the assistance 
of th£ CGi^rt” ( m). 

Before leaving tjiis subject, it may be noted that a suit for 
jactitation of marriagp will lie in a Civil Oouft in British India* 
“There can be no doubt that unless a man is entitled by means of 
the Civil Courts to put to silence a woman, who falsely claims to be 
his wife, the man and others may suffer considerable hardship, and 
his heirs may be harassed by false claims after his death.” “The 
Court trying such a suit will of course take care, before granting 
a plaintiff a decree, to see that it is strictly proved that thecdefend- 
ant did seriously allege that the disputed marriage had taken 
place, and that the plaintiff did not acquiesce in the claim or 
allegation of the defendant as to c tke disputed marriage, and 
further that in fact no marriage had taken place t be'cween the 
parties” (n). # 

B. —Power. 

<■ c 

178. “Dowfer” defined. —Mahr or Dower is a sum 
of mopey or other property, which the wife vs entitled 
to receive from the husband in. consideration of the 
martdage. c ‘ 

See Baillie, 91, and per Mahmood, J., in Abdul Kadir v. Salima 
(1886) 8 All. 149, at p. 157^ c 

* f 


Hod. 54. e ^ t 

(lY Abdul Kadir v. Salima (1886) 8 All. 149 ; Kn/ilii v. Moidin (1888) 
11 Mad. 327 ; Hamidunnessa v. Zohiruddin (1890) 17 Cal. 670. 

(nh) £fee the caie cited in ». (ft. v>. 153, above, 
t ( n ) 1 MirAzmat All v, Mahmud-ul-nissa (1897) 20 All. 96. 









DOWER 


155 


I 


Marriage under the Mafomedan law is a civil contract (s. 155, 
ante), and it it likened a contract of sale; A sale is a transfer 
of property for a price. , In the contract of marriage, the “wife” 
is the property, and the “dower” is thg price ; see the AHahabad 
cas<} cited ab<5ve. . • 

Under the Mahometan law, a husband may divorce his wife at 

| I • * 

any time he likes without assigning any reason. The object of 
dower is* to serve as a check .upon the capricious^ exercise by the 
husband of hio power to dissolve the marriage at will. To attain 
thjs end, it is usual to split up the amount of'jthe dower into two 
parts, one payable on demand, and the other payable on the 
dissolution of the marriage by death or divorce^ 

179. Amount of dower. —The hhsband may settle 

any amount he likes by way of dower upon his wife, 
though it may be far beyond his means to pay, and 
though nothing may be left to his heirs after payment 
of the stipulated > amount; but the amount should 
not’ in any case be less than tdn dirms. 

Hed. 44; 'Baillie 92 • Sugra Bibi v. Masuma Bibi (1877) 2 All. 
573. A dirm is “a silver coin ^eneyally in value about twopence 
sterling” : Johnson’s Persir/h, Arabic, and English Dictiomyy. It 
is equiv^atant in weight to forty-eight barleycorns (jau) according 
to the following table: 1 dirm—6 dangs ; 1 dang= 2 carrots ; 

1 carrot = 2 taswifis; and 1 taswig =2 jaus . * 

Shiah Law —Under the Shiah law, there iq no*fixed legal 

minimum for dower. (Baillie, Part II, 67, 68)! 

* 

1*80. Dower may be fixed after marriage* —The 

amount of dower may be fixed either before or at the 
time of marriage, or even subsequent to the marriage 

(»)• 

.} ct p ^ 

3 181. “ Proper ” dower. —If there is no express 

stipulation as to the amount of dower, the wife is 
entitled to> “proper*’ dower (: mahr-i-misl ), even though 
the marriage may have b.een contracted on the express 
- r _J->--—^— 

( 0 ) Kamar-un-Ni$sa v. Ilussauii Bibi (1890) 3 All. 266. > > > 
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condition that she should not(:claim any dower. In 
determining what is “ proper (lower, regard is' to be 
had to the amount or. value <5£ (lower that may have 
been settled upon .other female members of her 
father’s family,'such as her paternal sisters or aunts. 

Hed. 45, 53. Baillie, 9f, 95. 

* f , C «' * *' * 

Shiah Law .—The “proper dower” under the Shiah law should 
not exceed 50.0 dirms (Baillie, 71)v * * 

182. Dowser “ prompt ” and “ deferred.” —The 

ambunt .of dower is usually split up into two parts, 
one, called “ prompt,” which is payable on demand, 
.and the 'other, called “ deferred,” which is payable on 
the dissolution of the marriage by death or divorce. 

When it is not specified whether the dower is to be 
“prompt ” or “ deferred,” the rule is to regaVd the 
whole as “ prompt.” • , 

In support of the second proposition set out above, see the^Privy 
Council decision in Mirza Btdar Bukht v. Mirza Khurram Buldit 
(1879) 19 W. R. 315, a\id ( tha Full Bench decisions in Abdul 
Kadir v. Salima (1886) 8 All. at p. 158, and Masthan 

SahiS v. Assan Bibi '(1899) 23 Mad. 37 L On the other hand, it 
has been held in two Allahabad cases, both decided in 1877, that 
when, at «the time of marriage, it is not specified whether the 
dower is “ prompt,” or “ deferred,” payment of a portioh only of 
the dower must be considered “ prompt,” and that the amount of 
such portion is to.be determined with reference to the position of 
the wit's and the amount of the dower, what is customary fcoing at 
the same time taken into consideration ( p ). Accordingly, in one 
of those cases, the Court determined that one-fifth only of a dower 
of Rs. 5,000 should be doneidered “ prompt,” the wife having been 
a prostitute, and, in the other, it held (following Eaillie, p. 1.26) 
that*a third of a dower of Rs. 51,000 was reasonable 
a t s ‘‘ prompt” dower. Similarly it has been held in a Bombay 
case, decided in 1865, that no specific amount of dower having 


\p) ‘Eidan vV Mathar Hutctin, (1877) 1 All. 483; Taufik-un-Nitia v, 
Ghyjarn Kamlar (1877) 1 All. 506. 
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been declared prompt, ” one-ll)iird of the whole mightbe considered 

“ prbmpt ” ( q ). J'he Bombay case was decided several years 

before the Privy Council case cited abova, and the latter case does 

not appear to have been brought* to the notice 6f the Court in “ the 

two Allahabad caws referred to above. The point, however, may 

now be taken as settled by the decision of the Privy Council in 

Mirza Bedar's case. •> n •> 

> 

183. Wife’s right on opn-payment of “> prompt 

dower. —Though the wife is bound, as a necessary * 
consequence of the marriage, to render conjugal rights 
to her husband, she may refuse herself to her hufcoand, 
if the “ prompt ” dower is not paid when demanded; but 
once the marriage i? consummated, sho has no right 
to refuse herself to her husband, though the 
“ prompt” dower may not be paid. 

See section 177, ante } and the cases there cited, 

* * * 

184. Nature of widow s claim for dower. —The 

widow’s Claim, for dower is only a debt chargeable 
against the husband’s estate, ^nd it,must, like other 
debts, be paid before legacye?; ana’ before distribution 
of the inheritance. 0 

See a. 21, ante, 4nd the cases cited in the next section. See 
also Bhola Nath v. Jiiaqbul-un-ntssa (1903) 26 All. 28, at p. 20 
ante. A dower-debt has no priority* over other d?bts -»(Mac- 
naughten, p. 274). 

J i 

185. ^ Widow’s right of retention.— The widow’s 

claim for dower does not> entitle her to a lien on any 

*/ » 

specific property of the deceSsea husband. But 
when she is in possession of the property of her 
deceased husbaad, having obtained such possession 
lawfully and without fo~ce or fraud, and her dowei* 
or any part of it is due and unpaid, she is entitled as . 
against the other co-heirs of -her husband to retain ‘ 


(f) Fatma Bill v. Sadruddin (1865) 2 B. H. C. 291. 


} 
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that possession until her dow^f is paid (r). The 
right of retention is extinguished on payment of. the 
dower-debtj but the wjdow is <hen bound to account 
to the other heirs for^the profits "received by her ( 5 ). 

Explanation —Possession is not lawful* * within, the 
meaning of this section*, unless it .has been delivered 
by the husband'or by ‘the /jther heirs after his death, 
or unless, it.has been obtained by the widow under 
an agreement with her husband, or with.thq consent 
or acquiescence of the other heirs ; but it will < be 
presumed to be lawful, unless the<> contrary' is 
shown (4). « 

«r 

c Illustration . « 

A dies leaving a widow and a sister. Some time after A’s death, the 
widow applies to the Collector to have certain lands forming the entire 
estate of A registered in her name, alleging that she has been in possession 
of the lands by right of inheritance, and also on account of her dower . The 
application is opposed by the ^sister, but the la^di, are registered by the 
Collector in the widow’s name. After ten years, the sister sues the * widow 
to recover her share (three-fourths) in the estate of A. Jhe tfidoW con¬ 
tends that she is entitled tg continued possession and enjoyment of the 
estate until payment of her dot/er. The widow is entitled to retain the 
possesion until her dojver iB satisfied,* anV. the sister’s suit must be dismiss¬ 
ed ; Bebee Bachun v. Sheikh Hamid (1871) 14 M.I.A. 37J. »>[Here the 
widow was in possession at the date of the suit, and the ?tivy Council held 
that the possession was lawful , though the sister h&d opposed the appli¬ 
cation of the widow to have the property transferred in her name. The 
reason would appear to be that the sister took no steps‘whatever for a 
period of ten years t§ interfere with the widow’s possession, and this would 
amount to acquiescence on the part of the sister : ib. } pp, 383, 388, 389.] 

The language of the first portion of c this section is takefl^almost 
verbatim from the head-nt>\e\>f Amani Bcgam's case reported in 
16 All, 225, which sets out the effect of the decision in the Privy 
Council case cited in the above illustration. In that case their 
Lordships said: “ The appellant (widow) having obtained actual 

« ~ 

*(r) Bebee Bachun v. Sheikh Hamid (18>1) 14 M. I. A. 377, 

* "*( 5 ) /&., p. 384. f 

* (£)* Amanat-un-JVissa v. bahir-U7i-nissa (1894) 17 All. 77; Muh amine d 
Karim-fillah Khan v. Amani Begam (1895) 17 All. 93. 
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and lawful possession of tile estates under a claim to hold them aB 
heir .and for her dower, their LordshipB are of opinion, that Bhe 
is entitled to retain tliat possessioq until her dower is satis¬ 
fied. ...... 14 is ftot necessary tb say whether this right 

of the widow ^n possession is a lien’in the stmt sense of the term j 
although no doubt the right is so stated in a judgment of the High 
Court in a <yise of Ahme(\ Iloossgin v. JUvfsvn>pt Ehodeja(10 W.R. 
369). Whatever the right may be called, it appears to be founded 
on the pcfwer of’the widow, as a creditor for her doWer, to hold 
the property oilier husband, of which she has lawfully, and with¬ 
out, force or fraud, obtained possession, until her debt is* satisfied, 
with the liability’ to account to those entitled to the property, 
subject to the claim for the profits received,” » » 


186. Naturd of the above right.—(1) The right 

o£ the widow to retain possession of her husband’s 
property until satisfaction of the dower-debt, does not 
carry Vith it the right of selling or mortgaging the 
property (w). » * 

l 

(3) » The right of retention is entirely a personal 
one, and it cannot therefore,be transferred by sale, gift, 
or otherwise (v ). And $he right being a personal 
one, it becomes extinct on the widow’s death, arid it 
cannot therefore pAss to her heirs on her death (w). 
But the right t 9 recover the dower, (as distinguished 
from the right of retention), is a right to property, 
and it will'pass to her heirs on her death*. 

(3) T^e widow’s right of-retention is not alright 
of lien, such as is obtained by a mortgage. Hence a 
mortgagee from her* husbtrad* is entitled to sell the 
mortgaged property, though she rpay be in possession 
of the property under a claim fpr her dower, and she 
is hot entitled to’retain possession as against a pur¬ 
chaser at such a sale *{x ). 

• * ' ~~ ~ " * 

(w) Chula JBibi v. Shams-uip-nissa*^ 1894) 17 All. 19. 

(x) Ali Muhammad v. Azizullah 6 All, 50. * 

(w) Uadi All y.Akbar Ali (1898) 20,Aii. 262. * 

(a) Ameer Animal v. San&aranarayanan (1900) 25 Mad. 668.* „ 
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(4) The mere fact that the widow is in possession . 
of her husband’s property undpr' 'a claim' for her 
dower, will not preclude her from mEpntaining o a suit 
to recover the amount o2 the dower (y). 

187. Limitation period. —(1) „ The period of 

limitation for a suit to Tetfovejf*‘prompt’’ or “eligible” 
dower is three years from the date ,when the dower 
is demanded and refused, or (where during c the con¬ 
tinuance of the marriage no such demand has been 

if O ^ 

made) whCr. the marriage is dissolved by death or 
divorce. 

f / v 

r 

(2) The period of limitation for a suit to recover 
“deferred” dower is three years from the date when 
the marriage is dissolved by death or divorce. 

Limitation Act XV of 1877, Sch. II, Arts. 103, 104. ( 

^ c 

C.— Divorce. * 

e c 

188. Different forms of divorce. —The contract of 
marriage, under the Mahoinedan law, may be dissolved 
in three'ways : (1) 'by the husband at his will, and 
without the intervention of a court 'of law; ‘(^) by 
mutual consent of the husband and wife,, also without 
the intervention of a cou^t; or (3) by a judicial 
decree at ' the c suit of the husband or wife. But 
the wife cannot t divorce herself from her husband 
except by obtaining a judicial decree in that behalf. 

When the divorce prcc^ds from the husband, it is 
called talak (ss. 189-194); and when it is effected by 
mutual consent of the hugband and wife, it is sometimes 
called Jchula (s. 195), and sometimes mubarat (s! t 
196). 

c 

A divorce may be effected by waiting; as well as by word of 

mouth. t 

S c c c 


v 

1 (y) *Ghulavi Ali v. Sagir-ul-Mssa (J 901) 23 All. 132. 

t ^ 




r 
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189. Divorce bj) talak. —Any Mahomedan, who 
’ has attainod puberty, may “ divorce his wife without 
any misbehaviour on ner part or without assigning 

any cause.” > > » » 

Macnaghten, p. 59 ; Hed. 75;-B ? iUie, 208. It is essential to 
the validof a talaic ( that tjie husband should have attained 


puberty. 

190,. ^orm of taiak immaterial.— iTo special 
expressions are necessary to constitute a valid talak ; 
but it is necpssary that the words used mijst dearly 
indicate the intention of the husband to dissolve the 
marriage (z), and that they must be addressed .to 

the wife (a). 

191. Divorce by talak how effected. —The divorce 

by mlak, when the marriage is consummated, may 
be effected in any of the three following ways 


Vl) by a single declaration of talak , followed by 
abstinence from sexual intercourse for the period of 
iddat (called talak ahsan •); 9*V 

(2\ by a declaration of talak repeated three? times , 
once * durlpg ea’ch successive period ol tahr (as 
distinguished. from period ol meustruatipn), an 
accompanied by abstinence from sexual intercourse 
until the third pronouncement (called tabak hUsan) ; or, 


(3) by a declaration of talak repeated three times 
at shorter intervals or even in immediate succession 
(b) (called talak-ul-bidaat )^h*» 

When the marriage is not- consummated, the 
divorce may be accomplished*by a single declaration __ 


of talak. 


(z) Ibrahim v. Syed Bibi (1888) 12 Mad. 63. See also Hamid Ah v. 
hntiazan (18*78) 2 All. it, where .the words ‘-thou art my couaut the 
daughter of my uncle, if thou goest to thy father s house without my 
consent,” were held sufficient to constitute a divorce. * # / 

(a) Furzuitd v. Jcuiio Bibeo (187B) # 4 Cal. 588. # 

(&) In re Abdul Alt (1883) 7 Bom. 180. * 0 
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Hed. 72, 73, 83; Baillie, 205, 206. I A. s to iddat, see s. 160, 

above. <■ c , r 

« r f ' 

The Hanafis divide tqlak ‘into talah-ies-§unnat, that is, talalc 

according to the rules laid dt»wa in the sunnat or traditions, and 

talak-ul-bidaat, that is, heretical or irregular talak.' The talcek- 

us-sunnat is again sub-divided into ahsan, *that is, most proper, 

and hasan, that is, proper. It is npt essential to the validity of a 

talak ahsan r or talak-ul-bidaat , that it should he pronounced 

dnriirg the period of tahr (Hed. 74). But when the talak-ul- 

bidaat ig pronounced during the period of menstruation , it prolongs 

£ 

the period within which a talak may be revoked’, sffe next section. 

The latter c portiofi of cl. (1) and cl. (3) is taken almost 
verbatim from Sir It. Kf Wilson’s Digest of Atfglo-Muhammadan 
Law. 


Shiah Law .—The Shiah lawyers do not recognise the validity 
of talak-ul-bidaat (c). Talak under the Shiah law must be 
pronounced in the presence of two competent Witnesses (Baillie, 
Part II, 113). c l 

c 

192. Divorce by falak ( when irrevocable.—(1) 

The talak called ahsaf/ becomes complete and 
irrevocable on the expiration of the period of idtfat. 

<r c ° 

(2) The talak called hasan becomes coiliplete and 
irrevocable after the third pronouncerfient } and it is 
not suspended c until completion of the iddat. <. 


(3) The talak-ul-bidaat becomes complete and 
irrevocable immediately the triple repudiation is 
made, if such repudiation was made during the tahr 
of the wife and the husband had no intercourse 
with her during thkt period ; in other cases, it 
c .becomes complete on th6 expiration of the >• period of 
iddat . c c 


Ujitil a talak becomes complete,' the husband has 
the option to revoke it, whiqh may be done either 

^ . r ( J 


o(t') baillie, Part II, 118, 


-c 
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I 

expressly, or in an implied manner such as resuming 
sexual intercourse, * t 

Hed. 72,73; Baillife, *206, 207, 285-289. In all the three 
forms of talah the wife is bound to ‘observe the iddat , though in 
tlie second case, and under certain circumstances in the third case, 
the divorce may becolne irrevocabl ebejore completion of th,e iddat. 
As to iddat, see s, 160 above.» See also s. 202, els. 1, 3, 5, and 6. 

193. t Talak by delegated authority. —An agree¬ 
ment entered into before marriage, by which it is 
provided that the wife should be at liberty»to divorce 
herself from her husband under certain specified 
conditions, is valid, if the conditions are of a reason¬ 
able nature, ahd are not opposed to the policy of the 
Mahomedan Law. When such an agreement is made, 
the wife mgy, on ihe happening of the contingences, 
repudiate herself in the exercise of the power, and a 
divorce will theil take effect to the same extent as if 
th{? tqlak had been pronounced by the husband ( d ). 

J Illustration. 

A enters into an agreement before his Carriage with B, by whieh it is 
provided that A should pay p. 5s. 400 as her dower on demand, that he 
should ,not beat or ill-treat her, that he shoifkl allow B to bef taken to 

'S 

her father’s hbuse four times a year, and that if he committed a breach of 
any of the conditions, B should have the power of divorcing herself from 
A. Some time after the marriage, B divorces herself from A, alleging 
cruelty* and, non-payment of doweA A then sues B for # restitution of 
conjugal rights. Here the conditions are all of a reasonable nature, and 
they are not opposed to the policy of the Mahomedan Law. The divorce 
is therefore falid, and A is not entitled to restitution of conjugal rights : 
Hamidoolla v. Faizunnissa j(1882) 8 Cal. 327, 

Note —It is submitted that the arasment in the above case i» void 
under s. 23 of the Indian Contract Act, as being opposed to public policy. 
It can only be supported on the doctrine of tafweez ) which is an essential 
part of the Mtihomecran Law of Divorce! Under that law the husband , 
►may in person repudiate bjs wife, or he may delegate the power«of repu¬ 
diating her to a third party or even to herself (Baillie, 236): such a delegation 
of power is called taftveez » “When«a man has said to his wife, ‘Repudiate 
thyself,* she can repudiate herself at the meeting, and he cannot divest 

her of the power’* (Baillie, 252)! u Wl*m a man has* said to^his wife, 

• ---- 

( d ) Hamidoolla v. Faizunnissa (1882) 8 Cal. 327. • * 


» 




» 
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‘Choose thyself a month or a year,’ she m|y exercise the option (of 
repudiation) at any time within the given period” (Baillie, 240). The • 
agreement in the f case cited above may be reg*irdeci as a case of repudiation 
by the wifp under an authority from the husbr.ncf, yi other words,as a talak 
by taficeez. Such a divorce is fioUa divorce of the husband by the wife ; 
it operates in law as a talak of the wifp by the husband .. * „ 

194. Talak under compulsion?— A talak pro¬ 

nounced under compulsion is valid. Similarly a 
talak pronounced by a husband in a stale of 
intoxication is valid, unless the thing which intoxicated 
him was administered to him without his knowledge, 
or against his will. « 

Ued. 75, To ; Baitiie, 208, 209 ; Ibrahim v. Enayetur (1869) 

4 B. L. R. A. C. IS (as to talak under compulsion). The 
reason of the rule is that .a husband acting under compulsion has 
the choice of two evils, one, the threat held out to him, and the 
other, divorce ; and if he makes a choice of divore’e, divorce will 
take effect. As to the efficacy of divorce pfonounced. in a state 
of voluntary intoxication, it i£* stated in the Hedaya, that “jhe 
suspension of reason being occasioned by an offence, the *re<f$on 
of the speaker is supposed t still to remain, whence it is that his 
sentence of divorce takes effect* in orjierto deter him from drinking 
fermented liquors, whic& are prohibited.” 

Shiah Law. —Under the Shiah law a talak pronounced under 
compulsion/or in a state of intoxication, is nflt valid (Baillie, 
Part II, 10$). t «- , 

195. Khula divorce. —(1) A divorce by khula 

is a divorce with the consent, and at the instance, of 
the wife, in which she gives ,or agrees to give a 
consideration to the hitskpnd for the release from 
the marriage tie In such a case the terms of the 
bargain are matter of arrangement between the 
husband and the wife, and the t wife may, as th*e. 
consideration, release her dower and other rights, or 
make any other agreement for * the benefit of the 
hqsband. t . 

1 (2) ‘The divorce by khula is complete and irrevoc- 


i 
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able from the momejit when fhe husband repudiates 
the wife.. / 

(3) t The non-payment ’by, the wife of the 
consideration for a khula divorce does not invalidate 
the divorce, but the husband may sue the wife to 
recover^ the amount payable by her under the 
agreement. * * » • . 

O 9 


Moonshee BuzuUul-kaheen v. Luteefut-oon-Nissa^ 1861) 8 M. I. 
A. 379,*396*.. Hed. 112-116 ; Baillie, 303 et seq. * 

* Klmlci means to lay down. “In law, it is the laying clown by 
a husband of his right and authority over his wife.” 

» 4 

A khula divorce is virtually a divorce purchased by the ^ife 
from the husband for a price, and it is in this respect that khula 
differs from muharat : see next section. 


1*96. Mubarat divorce. —A divorce by muharat 
or mutiml release operates as a complete discharge of 
all marital rights on eithei* side. It is effected by 
mhtfial consent, and it differs from khula in that no 
consideration passes frojn the. wife to the husband. 
But like khula , it beepnjes complete and irrevocable 
from, the moment of repudiation. * * 

Hed. 116*; Baillie, 304. 


, Wife’s Suit for Divorce. 

* • * 

197. When wife may claim judicial divorce. —The 

wife cannot divorce herself from hbr* husband except 
in*the cases stated in sections 195 and 19*6. But 
she may sue for * divorce ^pn the ground of. her 
husband’s impotency (s. tf96), or on the ground of 

lann (imprecation). 

• • • 

Suits by husbands for divorce are rare, as a husband may divorce 

•« . # 

his wife without judicial assistance, though the wife cannot. 


198. ’ Impotency of husband. —No decree will be 
made in a suit for divorce *on the gyound, of ..the 
husband’s impotence, unless it is proved <1), that 
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the impotency existed $t the time o£ the marriage, 
(2) that the wife had no knowledge of t it at the 
time of the marriage, and (3) tftat the marriage has 

not been consummated* * * 

• • • 

• • 

If the above facts are .established, the Court will 

adjourn the further heading £>f the. "feuit for a.year in 

order to ascertain whether 1*he infirmity is inherent 

or supervenient and accidental* * 

• • • 

If the defect is.not removed within the* aforesaic^ 

period, thfi»Court will make a decree dissolving the 
marriage on the. application of the plaintiff. The 
divorce becomes irrevocable, when the ^ecree is made. 


Hed. 126-128; Baillie, 346-349. There is a difference of 
opinion as to whether the year should be a lunar year or a solar 
year, and in Baillie’s Digest of Moohumnnidan Law it is stated 
that the year is to commence from the “time^fjitigatitfn.” But 
in A . v, B . (1896) 21 Bom. 7T, the further hearing appears <to 
have been adjourned for a year from the date of the ofder (%ee c p. 
83 of the report). # 

In Vadake Vitil v . OdaJcel (1881)% Mad. 347, it was held 
that the impotency was not proved. * • 

199. ‘.‘Laan” or imprecation.— If a* husband 

charge his wife with adultery, the wife may cjaim 
divorce by *a suit : but “laan*’ does not ipso fdcto ope¬ 
rate as a divorce. . 


Hed. l£3 ; Baillie, 333-336. As to the second branch of the 
proposition, see Jaun Beebee v. Beparee (1*365) 3 W. R. 93. 

200. No other ground of divorce recognized. —A 

wife is not entitled to claim divorce pn apy other 
ground, not even if the husband fails, to perform the 
obligations which the marriage contract imposes on 
him for the benefit of the wi£e. • • 


166, above. 


Ay. to {.he obligations arisimg on fiaarriage see s. ] 

As to ( the * obligation of maintaining the wife, it is expressly 
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stated in the Fatwa Al/mgiri that “a man is not to be separated 
from his wife for inability to maintain her”: Baillie, 443. As 
to the obligation of cohjuoyil fidelity on the part of the husband, 
and payjnent of prqntpt, dower to thf wife, and treating her 
with kindness , it is nowhere stated in the Hedaya 05 Fatwa 
Alamgiri that conjugal infidelity, or non-payment of prompt 
dower, or cruelty to She wife, is a ground of divorce. As to how 
far failure to perform the Jjbove obligations is a valid defence 
to a sT»it for nestitutiorf of copjugal rights, see s. 177 *ante. 

201. ’.Wife’s costs in a suit for divorce.—^The 

rule of “English law which make^ the husband j n 
divorce proceedings liable prima facie to the wife’s 
costs, except when she is possessed of sufficient 
separate property, does not &pply to divorce 
proceedings between Mahomedans.” 

Ifj was so laid! down by the High Court of Bombay in A. v. B. 
(1896) 21 Bom. 77. That was a suit by a Mahomedan wife 
against her husbatic? for divorce on ^the ground of his impotency. 
T&e English rule is founded upon the doctrine of the Common 
Law according to which the husband becomes entitled upon 
marriage to the whole of the wife’s, personal property and to the 
income of her real property.* Such being the case, it was thought 
just that ^the hus # band should pay the wife’s costs pending 
the hearing* to enable her to conduct her case against him. 
Under the Mahomedan Law, however, the husbJhd does not 
by marriage acquire any interest in the pro^erty^ of the wife. 
Hence it was held in the above case that the practice of the 
English pivorce Court should not be appfied to proceedings for 
divorce between Mahomedans. 

4 

As to Parsis , it is provided bySfce Parsi Marriage and Divorce 
Act, 1865, s. 33, that in a suit for divorce or judicial separation, 
if the wife gball not have an indepeiylent income sufficient for her 
support and the necessary expenses of the suit, the Court may order - * 
the husband to pay her monthly or weekly during the suit a sum 
not exceeding one-fiftb of the husband s net income. 

The question whether the >ule of^English law as to wife’s costs 
applies to divorce proceedings bettveen Christians in British 'India 





168 


MAHOMEDAN LAW 


presents some difficulty. Those proceed^igs are now regulated by 
the Indian Divorce Act IV of 1869, Scttion 7 of the Act pro- • 
vides that the*Courts under that Act sfcoulti act and give relief on 
principle^ and rules as nearly as may be Sonformable to* those on 
which the Divorce Cqurt in England acts and gives ^relief. The 
said*rule as to costs is one of ^h% rules on which the English 

Divorce Court acts in jiroceedyags fy divorcS. Hence i^has been 
held by the High Court of Bombay that the rule applies to 
divorce procdfalings between Christians uncler {he Iftdian divorce 
Act fe). But then we have the provisions of the Intlian* Succes¬ 
sion Ac* X of lSGSjVhich applies amongst others to Christiana 
Section 4 of fhat Act provides that “ no person shrfll by marriage 
acquire any ^interest in the property of the person whom 

he # or she marries.” • Hence a Christian *husband, married 
in British India after the date of the said Act, does not 
acquire any interest in the property of his wife. Thus far the 
provisions of the Succession Act supersede the doctrine of the 
Common Law on which the rule of the Englisl^ Divorce Court as to 
the wife’s costs is founded* Why should then a Christpm 
husband in British India be required to pay his wife’s*co&ts 
pending the hearing of a^ suit for divorce under the Indian 

Divorce Act ? The High Cotirt of Calcutta has held that a 

Christian.husband is no^, under the circumstances, liable to pay 
the wife’s costs (/). As to this contention, hfiwever, Farcan, J., 
said in the Bombay case above referred to : “ It does not appear 
to me that these provisions (that is, of s. 4 of the Succession Act) 
affect therul»as t« costs which ought to be applied to the case.” 

It is submitted that th^decision of the Calcutta High Court is 
the correct # one, for s. 7 of the Divorce Act does not provide that 
the Courts under that Act should act on all the rules on which 
the English Divorce Court acts^^d gives relief, but that they 
should act and give relief on principles and rules as nearly as may 
be conformable to those rules apd principles. ( 

Rights and Obligations of Parties-on Divorce. 

202. The following rights and .obligations arise 


(') , Mayhem v. J^ayhew (1894) i9 Bom*. 293. 
(/) *Proby Prohy (1879) 5 Oal. i?57. 


i 




» 
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on the dissolution ♦ of a contract of marriage by 
• divorce, whatever .may be the form of the divorce, 
and whether it is ( effected .by a judicial* decree, or 
without* it r — 




•(1) The wife is boumi to observe the iddat 
during the period specified in s. 160, but not if the 
marriage was not consummated (g). 

(2) If the wife observes the iddat , thfe husband 

is bound to maintain the wife during the whole 
period of iddat (s. 17 6). „ * 

(3) The wife cannot marry another* husband 
until after completion of her iddat? (s. 160). And 
if the husband has four wives including the divorced 
one, he cannot marry a fifth one until after completion 
of the wife’s 'iddat ( h). 

(4) ITie wife 1 becomes entitled to the u deferred” 
dotjcr^s. 182). And if the “prompt” dower has not 
been paid, it becomes payable immediately on divorce. 
Hut if the marriage has ncrt bgeti consummated, the 
wife is not entitled on /livorce to the whole qf the 
unpaid* cknyer, but, only to half the aggregate amount 

of the “ prompt” and “ deferred” dower ( 2 ). 

» * 

(5) , In the event of the death of either party 
before the expiration of the period o£ iddat, the 
other is entitled to inherit to him or har.in the capacity 
of wife or "husband, as the case may be, if the divorce 
had not yet become irrevocable at the time of the 
death of the deceased ; the/Vfeason being that the 
divorce not having become irrevocable, the husband 
might have, revoked it, if deatlt had not supervened. 
And it makes no difference in such a case that* the 
divorce was pronounced by the husband while he was in 


(</) Baillie, 351. 

(A) Hed. 32 ; Baillie, 31. 

(0 Hed. 44, 45 ; Baillie, 96, 97. 


•» * 


o 




t 
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health, or that it was # pronounced in death-illness 

(marz ul-maut). \ 

• § • 

If the divorce # is pronounced ^ in death-illness, 
and $ie husband dies before completion of tne wife’s 
iddat , the wife is entitled to inherit from him, even 
though the divorce had* become irrevocable prior to 
his death, unless *the* divorce waS effected with her 
consent ; ^ie reason of the rijle being, that assort of 
inchoate right of inheritance arises on daath,illness, 
and tfoe husband cannot defeat that right while qn 
death-bed*by rendering the divorce irrevocable. But 
the husband ha^ no right under similar circumstances 
t<3 inherit from *the wife, if the Tjife dies before 
completion of her iddat , the reason being, that the 
divorce proceeded from him, and not from the wife. 


Neither the husband is entitled to inherit t<3 the 
wife, nor the wife to the husband, ip. the evfcnt of the 
death of either of them after the expiration of *the 
period of iddat (j). » .. 

(6) In the case of a*divorce completed by a triple 
repudiation, it i& not lawful for the parties to 
re-marry unless the woman shall have been* married 
to another person, and divorced ^by 'him after 
consummation of the marriage (k). # 

Apostasy . 

203. Apostasy from the Mahomedan religion 
of either party to a marriage operates as a complete 
and immediate dissoluthm of the marriage. 

The marriage is in such a case dissolved without a divorce ; 
Hedaya, 66. • . t 


D.— Parentage.. 


*204. Special rules. —.The sybject of t Parentage 

« « ■ 

/[) Bed. 99 100, 103 ; Baillie, 277,678. 

(k) Led. 108; Baillie, 290; Ahhtaroon-Nissa v. Shariutoolla (1867) 
.7 W. R. 288. 
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in Mahomedan Law’ derives ,jts importance from the 
'special rulqs relating'to legitimacy and filiation by 
acknowledgment. , ^ 

* ' ' » i 

An illegitimate child, we have seen, can inherit from its jnother 
alone and he*r relations (s. 56). JBut a legitimate child is entitled 
to inherit also from its father and hi3 relations. And it has been 
seen, in s. 167 ante, that the issjue even of an invalid marriage (as 
distinguished fv>ni a void marriage) is also regarded" as legitimate. 
In Abdul, Banal: v. 'Aga Mahomed Jaffer (l), the question arose* as 
to the legitimacy of a son born to a Mahomsdan by a Burmese 
woman. The rpnrriage of a Mahomedan with a Burmese woman 
is only invalid, and not void (s. 161 ante), and jhe issvje of such a 
marriage is legitimate (s. 167 ante). The letter point, however, 
does not appear to have been specifically argued before their Lord¬ 
ships of the Privy Council, and it seems to have been assumed 
even ip the judgment of their Lordships that if the marriage 
was invalid , the claimant could not be considered legitimate. 
This view, it is sifbiiitted, is in direct opposition to the rule 
of l^aljpmedan law, according to which the issue of an invalid 
carriage are* equally legitimate with the issue of a lawful 
marriage. But the point not Saviqg ‘been brought to the notice 
of their Lordships, the judgjieilt cannot in any sense be taken as 
denyingiihit principle., 

, Legitimacy. • 

205. Presumption as to legitimacy : birth during 

marriage,—A child born of a married* woman six 
months after the date of the marriage*is presumed to 
be the, legitimate child of the husband, but not a child 
born within less thamsix months after the marriage 
(Baillie, 393). J 

* 

The rule of the Indian Evidence Act, however, is 
t/iat the birth of a child at any time during the continu¬ 
ance of a marriage*is conclusive proof of its legitimacy, 
unless it can be shown tha| the parties to the marriage 

had no access to each ‘othpr at any time when the 

-,T*-*-:—jlL 

(0 (1893) 21 Cal. 666, L.R. 21 I.A. 56. * 

^ A « 


V • 


« 
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child could have been begotten (jpi). 

[It is submitted that the rul® of the Evidence Act 
supersedes the rule .of the Mah®rrfedan Law.} 

• • § • 

• Illustrations. • 

♦ % 

A marries B on 1st January 19?5. B gives bi^th to a child on 1st March 
1905. • A dies two days #fter«£hetbirth tf the child. Can the fhild inherit 
from A ? It will be entitled to inherit, fl it can be regarded as the legitimate 
child of A. tinder the Mahomedan Lew, th f e chjld cjfnnot b^regarded 
as legitimate, it having been born within less than six n»onthtf after the 
marriage. Under th% Evidence Act, it is legitimate, it 'having been born 
during the cb^tinuanee of the marriage. It is doubtful by which of th*ese 
two rules the question of legitimacy is to be determined. [ Muhammad 
Allalidad v. 9luhamiftad Ismail (1888) 10 All. 289, at p. 339.] 

The Mahomedan law requires as a condition of legitimacy that 
conception should commence after marriage ; an ante-nuptial 
child, therefore, is not legitimate under that law # (?z). Under the 
Evidence Act, however, it is enough to establish legitimacy tbatthe 
birth took place during the continance of Snarriage* although the 
conception may have commenced before marriage. In other wt>rds, 
conception, and not birth, is the starting point of ^legitimacy ac¬ 
cording to the rule of Mahomedaw law. If a child is born within 
less than six months after marriage,^jt is regarded under that law 
as illegitimate, on the*ground that it must have in that event been 

• r 

conceived before marriage. Mr. Field, in his worfcon the Law of 
Evidence, &ys (p. 552) : “ It may be supposed that the provi¬ 

sions of tljis section [i.e. t s. 112 of the Evidence Act] wtll super¬ 
sede certain rather absurd rules of the Muhammadan Law by which 
a child born six m®n*tbs after marriage, or within two years after 
divorce *or the death of the husband, is presumed to be his legiti¬ 
mate offspring.*' On the other hand,‘Sir R. K. Wilson, in his 
Digest of Anglo-Muhammadtftj Law, says (p. 184) that the rule 
of the Evidence Act is really a rule of substantive marriage law 
rather than of evidence, ana as such has no • application to Ma- 
homeuaus so far as it conflicts with th* Mahomedan rule set oul 
above. Assuming, however, the rule of the Evidence Act, to be 
one of substantive marriage law, we are unable to see why it should 


(m) A^t I of 1872, s. 112. • 

00* Ashrvfood Dowlah v. Ifojder IIossein Julian (186fi) 11 ft).I.A. 94. 
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not be applied to Mahometans. It true that the Mahometan 
law ’of marriage, parentage, legitimacy, inheritance, etc., is to be 
applied to Mahometan^, Jbut that law'is to be applied except in so 
far as it has been altered or abolished^by 'legislative enactvtent (see 
Chapter I, a* *nte). It is submitted, that the Tule of the Evidence 
Act, s. 112, alters the rule of Mahometan Law set out in the pre¬ 
sent section. Whether>the rulfe of the Evidence Act be a rule of 
substaqtjve law or of evidence, the fact stands that the jule finds its 
place in an enactment wbidh applies to all classes'of person^ in 
British India. ■» There is, therefore, no valid reason why it 
should not be applied to Mahometans. The reason ,of the rule 
is quite immaterial in determining that question. If it is founded 
on grounds of public policy, it cannot surely ^e against public 
policy to extend it to Mahometans, regard being had especially to 
the fact that “ the Mahomedan Law raises a strong presumption 
in favour of legitimacy.” 

206. .Presumption as to legitimacy: birth after 
dissolution*of nlarriage. —A cjiild, born of a married 
woman within two years after divorce or the death 
<Tf the husbhnd, is presumed to be the legitimate 
child of the husband ; but not»archild born more than 
two years after the dissolution of,the marriage by 
death or’divorce (Baillie , 393-395). 

But this rule, of Mahomedan Law, it is submitted, 
must now be taken to be superseded by the provisions 
of the Indian Evidence Act, s. 114. * J 

In fact, it was held by the High Court of Calcutta prior to the 
passfrig*of the Evidence Act, that “ notwithstanding Mahomedan 
Law, a Court of Justice* cannot pronounce a child to be -the 
legitimate offspring of a particular ^individual when such a con¬ 
clusion would be contrary to the course of nature and impos¬ 
sible” (o). H*ence it* was held in that case that notwithstanding 
Mahomedan Law, a child*born nineteen months after the divorce 
of its* mother by her former husband was not the legitimate 
offspring of that husband. »Tbaf case was decided in 1871, that is, 




(c) Ashruff AH v, Aleev Ashad AH (1S71) 1G AV• R. 260. 

•) * • 
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a year before the passing of fche Evidence Act. The decision, it 
seems, would be the same under s. 114 ofjshat Act. *That section 
provides that “ the Court may presume tlje.existence of anv fact 
which if thinks likely to "ha^ happened, regard being had to the 
corrynon course of natural events. ” etc. Having regard to this 
rule, a court would be justified in persuming that a child born of 
a woman nineteen mo»ths«aft8r hef divorce by her hustt&nd is not 

the legitimate ehild of the husband. , ^r 

• • • • * 

• Acknowledgment of paternity.f • 

207. •.Legitimation by acknowledgment.—Legi¬ 
timacy is not a condition precedent to the right of 
inheritance from the mother (s. oti) ; but it is a 
necessary condition of the right of inheritance from 
the father, and it depends upon the existence of a 
lawful marriage between the parents of. the claimant 
at the time of his conception or birth. When legiti¬ 
macy 7 ^ cannot be established by diredt proof *of such a 
marriage, “acknowledgment” is recognised b,y ,*the 
Mahometan Law as a means whereby the marriage- 
and legitimate desceift {nay be established as a matter 

of substantive law for purposes of inheritance (p). 

r « 

Acknowledgment has the effect of legitimation otoly in those 
cases where^either the fact of the marriage or its exact time with 
reference to the legitimacy of the child’s birth is a matter of 
uncertainty\q). • ‘ 

208. Acknowledgment may be express or 

implied.—The acknowledgment by a Mahomecfan of 
anQther as his legitimate child lfray be made either 
by express declaration o^ it may be presumed from 
treatment tantamount to acknowledgment of legiti¬ 
macy. But mere continued cohabitation with*a 
woman does not suffice to raise slich a legal presump¬ 
tion of a marriage with li§r as fo legitimatize* the 

1 ____•_ t _ 

33lf) Allahdad \c jUuhdmmad Ismail (1888) 10 All. 280, 
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offspring ; the cohabitation must be a cohabitation as 
mail and wife (as distinguished from “ a ipere casual 
concubinage ”) (r),>ai]d the treatment must be such 
as to amount to acknowledgment of legitimacy (*<?,). 

t> * 

Illustrations . 

(a) A chyd is born to a Mahometan of,a woman who had resided-in his 
female apartments for a period of 7 /ears prior to the birth of the child. It 
is prove^hat the^ cohabitation was a continual one (ant> not merely 
“ casual*’), and^that it’was between a man and woman cohabiting together 
as man and wife^ and having that repute before the conception commenced. 
It as also proved that the child was born under his roof and continued to 
be maintained in his house without any steps being taken on his part or of 
any one else to repudiate its title to legitimacy as Jiis offspring. These 
facts are sufficient to raise the presumption of marriage and acknowledg¬ 
ment : Khajah Hiday^t v, Rai Jan (^1844) 3 M. I. A. 295. 

Note .—In Mahomed Banker v. Shurfoon Nissa (1860) 8 M. I. A. 136, 
there was abundant evidence of continued cohabitation between the father 
and the mother of the claimant; hut as there was no proof in that case 

either of marriage or of acknowledgment, the claimant was adjudged to be 

• * 

illegitimate. * 

(by A 1 child is a born to a Mahomedan of a woman who had been in his 
service for some*time before the birth of the child. It is alleged that the 
man entered into a mutaa marriage $) with the woman, but the date of 
the marriage is not found. Thyev/dence shows that pregnancy commenced 
before the\ woman had the acknowledged status of *a mutaa wife. It does 
not appear whefi the intercourse began which led to the birth, nor what 
the nature of it was, whether casual or of a more permanent character. It 
is proved that there was no express acknowledgment, and it appears from 
the evidence th,at the treatment of the 1 child was equivocal, hejbeing some¬ 
times treated as a son and at others not. These facts are not sufficient to 
raise a presumption of acknowledgment: Ashrujood Doivlah v. Ilyder 

Bossejn (1866;/ 11 M. I A. 94. 

% 

’ “ J" ' ' 

(r) Mahomed Bauker v. Shurfoon JS'dssa (1860) 8 M. I. A. 136, 159 

( s ) Khajah Ilidayut v. Rai Jan Khanufn (1844j 3 M. J. A. 295; 
Ashrufood Bowlah v. Ilyder Uossein jOa??*(1866) 11 M. 1. A. 94 ; Maham - 
mad Azmat v. £alli Begum (1881) 8 Cal. 422, L. It. 9 I. A. 8; Sadakat 
Hosscin v. Mahomed Yudtif (%883) 10 Cal. 663, L. E. 11, I. A. 31 ; Abdul 
Razakjr. Aga Mahomed Jaffer (1893) 21 Cal. 666, L. E. 21,1. A. 56; Masil- 
un-nissa v. Pathani (1904) 2?6 All. 2&5* 

(0 A mutaa marriage is a sort ol temporary marriage recognised Jjjy 
the Akhbari Shiahs, Such a marriage tefminates on the expiration of the 
fixed period, and it may be dissolved^ earlier by mutual consent. 

*> V, ^ 
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209. Effect of acknowledgment. —The acknow¬ 
ledgment of a child by a Mahomedan ar. his sbn 
affords a conclusive 'presumption that the child 
acknowledged is the legitimate son of the acknow¬ 
ledger, and gives such child the status ‘of a son 
capable of inheriting as a legitimate son ( u ). 

The acknowledgment by a man of the paternity of a child as his 
legitimate offspring gives to the child ( as will as to tche mother the 
right of inheritance to him, the law presuming from cthe c acknow¬ 
ledgement pf legitimacy of the child a lawful union between t\ie 
parents : Mahatala Bibee v. Huleemoozooman (18^1) 10 C. L. R. 
293. See abo Wise v. Sunduloonissa (1867) 11 M. I. A. 177, at 
p. 193. The acknowledged child may be either son or a daughter : 
Oomda Beebee v. Syud Shah Jonab (1866) 5 W. R. 132. 


210. Conditions of a valid acknowledgment. —In 

order that an acknowledgment of paternity may'have 
the effect mentioned in s. 209, it ism^cessaiy that the 
following conditions should concur : c 

° c c 

(1) the acknowledger must be old enough to be. 
the father of the ackriowledgee ; 

r 

(2) c the aeknawledgee must not be known to be 

the child of some other person ; 9 ° c 

. c 

(3) the acknowledgee must confirm the acknow¬ 
ledgment^, if he is old enough to understand the 
nature of the transaction ; but such confirmation is 
not necessary when the acknowledgee is an infant; 

(4) the doctrine of acknowledgment being fouiTded 
upon the presumed legitimacy of the acknowledgee 
which the acknowledgment has the effect of conftrm- 

_ ing (?;), it follows that the acknowledgee must not be 

(u) Muhammad Azinat v. Lalli Begum (1&31) < 8 Gal. 422, L. R. 9 I. A. 
SySadakat Hossein v. Mahomed Yusuf (1888) 10 Cal. 663 L, R. 11 I. A. 31. 

(c) Cp. Askrufood Bowlah v. fjyder Hossein Khan (1866) 11 MJ.A. 
94, where their Lordships of the Privy Council, after observing that the 
issue as to acknowledgment was properly framed, said (p. 104) ; “ It uses 
the word ‘acknowledgment* in itp legal sense, under the Mahomedan law, 

( of acknowledgment of antecedent right established by the acknowledgment 
on the acknowledged.*’ 

^ c C 

c c c c 
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an offspring of adultery, incest, or fornication. Hence 
> a child begotten up^n a wom&n who was at the time 
the wife of anothfer^man (t^), or the sSster of the 
acknowledger’s wife (#), or a prostitute (y),, cannot 
be legitimated by any acknowledgment. > 

Hed. 439 ; Baillie, 405. ° 

♦*> rt b * » -> * 

Fourth Condition .—In Saciakat Ilossein v. Mahomed Yusuf 

(18S3) 10 Cal7 663j L. R. 11 I. A. 31, their Loblships of the 

Privy douncff left it an open question as to whether the offspring 

of an adulterous intercourse can be legitimated by a,ny Jtcknow- 

ledgment. Referring to this case, Mahmood, J., observed in 

Muhammad Allahdad v. Muhammad Isnlhil (1088) 10 All. 

289, at p. 337: There is no warrant fn the principles of the 

Muhammadan law to justify the view that a child proved to be 

the offspring of fornication, adultery, or incest, could he made 

legitimate by any acknowledgment by the father. The rule is 

limited to tejses oi^uncertainly of legitimate descent, and proceeds 

entirely upon an assumption of legititnacy and the establishment 

jjf such legitimacy by the force of such acknowledgment.” This 

dictum has been followed by th,e High Courts of Allahabad and 

Calcutta in the cases referred po in Condition (4), above. 

d , 

, > 3 

211/ Acknowledgment of legitimacy is irrevo¬ 
cable. —Once an acknowledgment of paternity is 
made,, it cannot be revoked either by the acknow¬ 
ledger or’persons claiming through him (£•>). 

212. „ Adoption not recognized'.- 1 - The Mahome- 
dail law does not recognize Adoption as a mode of 
filiation (a). ’ , 


>(w) Liaqat All v.* Karim-un-Nissa (18*93) 15 All. 396. 

(#) Aizunnissa v. Enri:n - un-Nissa (1895) 23 Cal. 130. * 

0/1 Blum Bibi v. Lalon Bill (1900) 27 Cal. 801. 

(z) A ah rvfood Doiclofi v. IhjdZr Ilossein (1866) 11 M.I.A. 91 ; •> Mu¬ 
tt am mad Allalidad v. Muhammad ^Ismail (1888) 10 All, 289, 317. 

(a) Muhammad Allahdad v. Muhammad Ismait (188<$) 10 Aft. 289,*^40. 
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CHAPTER XII. 

f GrUAKDIANSIIF?.' r f 

( 

21& Age of majority. —Fol ffie purposes of this 
Chapter, “ minor” means a person who shall not haye 
completed the age of eighteen years. 

See "Indian Majority Aet I’X of x875, 3. 3, and the (guardians 

and Wards A,ct-VIII of 1890, s. 4, cl. (1) ( ^ 

_ '< < t ‘ 

214. Power of the Court to make order as to 

guardianship. —When the Court is satisfied that it is 
for the welfare of a minor that an order- should be 
made ( 1) c- appointing a guardian of his person or 
property, or botli 9 or (2) declaring r a person to be 
such guardian, the Court may make an order 
accordingly. 

* (i 

Guardian and Wards Act, s. 7. 

215. Matters to b^ considered*by the Court in 
appointing guardian. —(I) In appointing or deckr¬ 
ing the guardian of a minor, the Court sh&'ll, subject- 
to the provisions of tine section, be guided by what, 
consistently with th$ law to wliich- the minor is subject, 
appears in the circumstances to be for the*welfare of 
the minor. 


o 


(2) In considering what will be for the welfare of 
the minor, the Court shall have regard to the age 
and sex of the ‘ minor, the character and capa¬ 
city of‘the proposed guardian and his nearness of 
kin.to the minor, the \yishes, if 1 any, of a deceased 
parent, and any existiug<or previous relations of the 
proposed guardian with the minor or his property. 

1 i C « 

(3) . If the minor is old enoipgh e to form an in*, 

telligent preference, the Court may consider that 
preference. % *' 

Quartans aed Wards Act., s. 17. The italicized words show 
t that if a siinor of whose person or property or both a guardian is 
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to be appointed or declared by the ^ourt is a Mahomedan, the 
Court is to have regard the rules of Mahomedan Law, subject 
however , to the provisions of'the section. See notes to s. 219 below, 
as to the dxact significanceof the words last italicized. -We now 
proceed to enumerate the principles' of Mahohvedan Law relating to 
(1) the guardianship of the person of a minor, and (2) the guar- 
dianship of his property, n i> * 

t -, Guopdinns > of the Person of a Miyior, 

-5 ^ ’ iV 

216t Right of mother to custody of infant 

children. —The mother is entitled to the custody of 
of her maleo child until he has completed The age of 
seven years, and of her female child, until she has 
attained puberty, <* 

Hed. 138 ; Baillie, 431. It has been held by the High Court of 
Calcutta that the mother is entitled to the custody of her daughter 
who has not attained puberty in preference even to the husband of 
the daughter v Nun liadir v. Zuleikha Bibi (1885) 11 Cal. 649 ; 
Korban v. King-Emperor (1904) 32 Cal. 444. 

Shiah Lalv .— Under the Shiah Law, the mother is entitled to 
the custody of her male child until he is weaned, and of her female 
child until she has completed the age of sev^n years : Baifie, Part 
If 95.’ * J . 

217. fright of female relatives in default of 
mother, —Failing mother, ,the right of custody of a 
boy under the age of seven years, and df a > girl that 
has not attained puberty, devolves*upon the foliow- 
ing.f^malfe relatives in the order enumerated-below : 

(l) mother’s mother, how high so ever; j 
father’s father, how high so ever ; 
full sister ; 
uterinC sifter ; 

[consanguine sister] ; 
full sister’s" daughter ; 


( ) 

(3) 

(4) 
"( 3 ) 
( 6 ) 
(7) 


uterine sister’s daughter 


-» • 


» ..» 
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(8) [consanguine sister’s daughter] ; 

(9) maternal aunts, in lij^r#rder as sisters; and 

(10) paternal founts, also ia. Hive order as* sisters. 

Hecf! 138 ; BailliS, 432. Neither the consanguine sister nor tier 
daughter is expressly mentioned either in the Hedaya or Fatwa 
Alum^iri; the omission sefcm# to b^aceideatal, for patemial aunts 

are expressly^rwuitioned. # ** 

\ * • . * 

218. Right of male paternal relatives.— .In de¬ 

faults all the female relatives mentioned above, the 
right of eftstody passes to (1) the father (2) father’s 
father how high* so ever, (3) full brother, (4) consan¬ 
guine brother, (5) full brother’s son, *6) consanguine 
brother’s son, (7) full paternal uncle, (8) consanguine 
paternal uncle, and other paternal male relatives in 
the order enumerated in the Table of Residuaries 
(s. 41). . • 

No male is entitled to the custody of a female cl^ild 
unless he stands within the prohibited degrees of 
relationship to her. • . • 

Hed. *138, 139 ; Bailie, 433. * * 

219, Right of custody, how Iost.-r-Neither a 

mother nftr any other female relative mentioned in s. 
217 is entitled to the custody of an infant, if she 
marries a person not related to the infant within 
the prohibited degrees ; but the right is restored on 
the dissolution of the marriage by death or divorce. 
Nor is she entitled to regain custody of an infant, if 
she removes the infant t6 a distant place so as to 
render it impracticable # for the father to look after 
1 the child. * c 1 

Hed. 138, 139 ; Baillie, 432, 435. *Tlie reason of the first 
branch of the rule is that the ijifant n*ay not be treated* with 
kindness, if the woman marries a person*w7m is not a near relative 
ofVhe infant. *In Bhoocha v. t Elahi Bux (1885) 11 Cal, 574, 

• the efuestfion arose as to whether the grandmother of a minor 

* - • « • 
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female, or her paternal uncle, was entitled to the custody of the 
minor. The minor M not attained puberty, and she was 
married to a boy twelve o? fourteen years of age, 1 The mother of 
the mirier had married a*person not related to the minor within 
the prohibited degrees. No claim was Wde on beha?f of the 
husband. It was held that^the grandmother was entitled to 
the custpdy in preference to^the p^terpal lyicle (see s. 217»). The 
Court felt itself bound by the provisions of Mahomedan Law, 
though it wa% clearly of opinion that under the circumstances the 
uncle bf tlie,girl was a far preferable guardian to the grandmother. 
’This case was decided in 1885, that is, five ^ears before Pile pass- 
ing of the Guardians and Wards Act. Under that Act, however, 

the primary consideration for the Court fo the welfare of the 

* 

minor (s. 215 an^), and the provisions oPthe law to which the 
minor is subject are subordinated to that consideration. 

A prostitute is not a fit and proper person to be appointed 
guardian of an infant: Abasi v. Dunne (1878) 1 All. 598, This, 
however, 0 is not a fecial rule of Mahomedan Law, but a part of 
t^ie general law of British India. See Guardians and Wards 
Act, s. 17? cl. 2. set out in s. 215 above. 

It seems that apostasy is not a ground of disqualification : Hed. 
139 ; Baillie, 431. See 2lso Act XXI of 1850, and,the notes 

i J 

at p. 151) xnte, > 

220. ’ Custody of boy over seven aad of adult 

female.—The father is entitled to the custody of a 
boy when he has completed the age oT seven years, 
and of a girl when she has attained puberty. Failing 
father, the right of custody devolves upon the pater¬ 
nal relatives mentioned in s. 218. 

. > 

Hed. 139; Baillie, 434; Idu v. Amran (1886) 8 All. 322. 
The father is entitled to the custody of a boy under seven years 

j *9 «* ^ 

of age and of a girl that has not attained puberty, only if there be 

no mother or any of the female relatives mentioned in s. 217 and 

competent to act. See s. 218. ,* 

> 

221. Custody of illegitimate children. —Xhe/ms- 

ody of illegitimate children belongs to the \noth<jr 
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and her relations. 




Macnaghten )( £98. /“ J * 

<• 

<. Guardians of the property of a minor. • 

222. Guardiatfs of property. — The following per-* 
sons are entitled to be guardians of the property of a 

* • • # # a • 

minor :— * 

^1) tfre father; * ' • ' * 

(2) the excytor appointed by the father’s will ; 

(3) ffee father’s father ; # 

(4) tke executor appointed by the will of the 

father’s father ; * « 

If there be none of these, the Court has the power 
te appoint a guardian, but it should select by preference 
a male agnate of the deceased father. 

Maenagkten, 304. For a list of male agnates, see the Tabfy? 

of Residuaries, s. 41. • * 

* 

The only relations by bloocUthat are entitled as such to the 

guardianship of the property of a minoc a^e (1) the father, and (2) 

the father’s father. Nff other relative can claim to be .such 

guardian as of right, not even the mother (6). Hence t a mother 

has no power t#. bind the estate of her minor children by mortgage, 

sale or otherwise (c), unless the transaction be manifestly fo> the 

benefit of the minor ( d ). Nor is a mortgage executed by a 

mother, brother, and sjetfer of a minor, binding on the minor, none 

of them beicg a guardian of the minor’s property ( e). ‘Similarly 

it has been held that a mortgage executed b^ the uncle of a minor 
^ £ 
is not binding on the minor (/). * 


^(b) Pathummabi v. Vittil Zhiftnachabi (1902) 26.MacL 7? 4 ; Atoyn.a^ 
Bibi v. Banku Behari (1902) 29 Cal. 473 ; Baba v. Shivappa (1895) 20 
Born. 199 ; Sita Ravi v, Amir Regam (1886) 8 AIK 32%, 338. 

(7Z) Majidan v. Ram Narain (1903) 26.All. 22. # c 

(o') Bhutnath v. Ahvied Hosein (1885) %1 Cal, 417. A brother is not a 
guardian of her sister’s property : Buhsha® v. Maldai (1869) 3 B.L.B.A.C, 
423. *£ee also Huseftt Becfiim v. Zia-ul-Nisa Beg am (1882) 6 Bom. 467. 

£/) Nizamtfud-Dim v. Anandi Prasad (1896) 18 All. 373, 


* 4 < 


\ 


r 


t 


» 





1 


■> ■*> 


guardians of property 


183 


As to the powers of a husband to deal with the property of his 
rrinor wife, see Hayath^Y. Syahsa iieya (1903) 27 Mad. 10. 

> * v, A 


^ ) 

223. Powers.ol,guardian to sell or mortgage.— 

A guardian of the properly..of a,minor may §ell the 
movable property of the minor, but he cannot sell, any 
part of his immovable property, unless the sale 
is absolutely necessary,\or is for the benefit of the 

minor. „ > , ' f 

Bailvie, 076 ; Macnaghteu, 64, 305, 306, ; Ilurbai v. Hiraji 20 
Bom. 116, 121. See also Kali Dutt v. Abaicl Alt 0,888) 16 Cal- 
627. > S 

If a person is appointed or declared a guardian ot the property 
of a Mahomedan minor under the Guardians and Wards Act, “ he 
shall not, without the previous permission of the Court (a) mortgage 
or charge, or transfer by sale, gift, exchange, or otherwise, any 
part of the immovable property of his ward, or (b), lease any 
part of that propeity for a term exceeding five years, or for any 
te.*m extending more than one year beyond the date on which the 
^»ward will coarse to be a minor ” (s. 29). And it is provided by s. 
30 of the Act that a disposal ctf immovable property by a guardian 
in contravention of the foregoing provisions is voidable at the in¬ 
stance o£ any other person affected therebf. ’ 

* ) 

9 Guardians and Wards Act. 

i) * 

224. Applicability o*; the Guardians and Wards 

Act. —All applications for the appointment or de¬ 
claration of a guardian of a person tor property or both 
of a Mahomedan minor must now be made finder the 
Guardians and Wards Act, 1890, and the duties, 
fights, and liabilities of guardians appointed or de¬ 
clared under that Act, are governed by the provi¬ 
sions of that Act. J -> 
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CHAPTER Xip. 

Maintenance of RijifevrivES. • 

225; Maintenance of children.-*-^ father i* bound 
to maintain his daughters until they are married, but 
he i« not obliged to maintain his adult sons unless 
they .are disabled by infirriyty or* disease. # If the 
father is poor, and incapable of earning anything by 
his own labour, the mother, if she *has. got property 
of Iter own, is bound to maintain her .ftnnftirried 
daughters,and sifch of her adult sons as are disabled* 
Jed. 148 ; Baillie, 455-458. As to maintenance of wife, see 
pp. # 152, 153* • 

226. Maintenance of parents. —Children in easy 

circumstances are bound to maintain their own parents, 
although they may be able to earn something, for 
themselves. 

• • • * 

This section is a reproduction of the first marginal note on p. 4C>1 . 

of Baillie’s Digest. See also Hedaya, p. 148. . • • 

• 

• 227. Maintenance*of other relations. —Persons 

in easy circumstances may be*cqjnpelled to maintain 
their poor relation^ within the prohibited Regrets in 
proportion to the shares which they would.inherit on 
the death 6f the relative to be maintained bv them. 

Baillie, 462. . * • 

228. Statutppy obligation of father to maintain 
his children.— If the father neglects or infuses.to 

o • 

maintain his legitimate or illegitimate children who 
are unable to maintain tfiegnselves, he may be coin- 
pell ed, under the provisions of the Code of Criminal 
.Procedure, to make a monthly allowance not 'exceeding 
fifty rupees for their maintenance* • 

&?e Criminal Procedure Code,, s. 48&. If the children* are 
illegitimate, the refusal of the mother ttf surrender them to the 
father is no gfouni for refusing maintenance : Kariyadan v. 
JCayattBeifran (1885) 19 Mad. 461. 
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1 The ref^reSces throughout are to pages. ^ 

* -> * 

Abu Hauifa, ° J • -> 

founder of the Hanafi sect of Suntfie, 15° 

-> ^ 

disciples of, 17 * 

■> 

Acknowledged kinsman, 

definition of, 79 „ 
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Acknowledgment,, 
legilimation by, 174 
, conditions of, 176 

may be expjess or implied, 174. 
effect of, 176 

irrevocability of, 177 

\ 

Administrator, 

vesting of estate in, 20 
'suit against, ,26 

may sue without letters, except for recovery of debt, 33 

Adoption, 3 3 3 a 

3 not recognized in Mahomedan Law, 177 

■Agreement , 0 

empowering wife to divorce herself ?rom husband, 14T, 163 

Bequest, * 5 j 

to liei;>6 , 411 j 

for piousTourposes, 94 3 

consent of heirfe, when necessary, 93 
to {Inborn persons, 94 * , , 

to a child in the womb, 94 
revocation of, 95 3 ® 

jee LegiTcy and Will 

Brother, ° i 

' (i) full- J 

is a residuary, see tab. of res., s. 41 
> (ii) consanguine- 2 — 

‘ is a residuary, 3 seo tab. of res., s. 41 

(iii) uterine — 

is a sharer, see tat), pf sh?’ s. 39 

Brother’s daughter, * > > > 

is a distant kinswoman of the third class, 66, 73 j 

13 * > > , 
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Brother’s daughter’s children, ^ 

are distant kindred of the third class, 66.^3 

Brother’s son h-' 1. s- -- 


(% 


<0 /*&»- _ ° & 

"is a resicluary, f see tab. of res., 8. 41 < 

a. k . i 

(n) consanguine — < 

r is a residuary, ^e ta^>. of res.,^. 41 

(iii) uterine— c 

is a dii^ant kinsman of the third class, 66,, 73 ' 

* o 

Consanguine brother, 

is a Residuary, see !ab. of res., s. 41 

6 

Consanguine brother’s daughter, 

is a distant kinswoman, 66, 73 

Consanquine brother s son, tV 

is a residuary, see tab. of res., s. 41 

Contingent interest, 

not recognized in Mahomedan Law, 37 

Creditor, c c < 

suit by, against legal representation, 26 
suit by, against heirs, 27 

Daughter, * c * 

as a sharer, see tab. of sh., s. 39 * {V 

as a residuary, see tab. of res., n. 41 

c c 

Daughter’s children, t 

are distan j kindred of the first class, 66, 67 a 

Death-illness, c c 

what is, 97 
gifts made in, 97 c * 
acknowledgment of debt in, 98 

Debts, ^ C1 

payment of, 19 c 

liability of heirs for, 23 c 

alienation of estate before payment of, 23, 24 1 

aliepation of estate for payment of, 25 f 

recovery of, when due to a deceased Mahomedan, 32-34 

^death-bed acknowledgment of, 98^ [ 

Distant kindred, * 

^definition ofy43 o c 

fo\xr classes of, 65 
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Distant kindred.— (poutd^.) 

, list of, 66 < 

of the 3rst class, rdles ^ succession among, 67 3 

of tlj© second clans? rides of succession among, 72 

of the third class, rifles of succ^ss^on among, 73 ^ 

of the fourth class, rules of succession among, 75 ^ 

* 

Divorce, * ^ 

( i) talaky or divorce by husband— 

^ u puberty of husband necessary to validity of,*]Si 

valjfl, though pronounced under compulsion or in a suite of 
voluntary intoxication, 164 

must be addressed to wife, 161 

no particular words necessary, 161 

three varieties of, 161 

when irrevocable, 162 

by tafiveez or delegated authority, 163 

(ii) khula , or divorce by mutual consent—consideration from wife, 

- a necessary element of, 164 

(Hi) mubarat , or divorce by mutual consent—distinguished from 
khula } 1# 

impotency of husband, a ground of, 165 
* * laan , a ground of, 166 

wifu*s costs not allowed in a suit for, 167 > 

apostasy, a ground of, lio > ° 
effect of, 168, 169, W0° 

Doweri 3 « , 

definition^, 154 

may be fixed before, during or after marriage, 155 
maximum and minimum of, 155 
“ proper,155 

distinction between prompt” and “ deferred,” 156 
whole presumed to be “ prompt,when, 156 
wife’s rights on non-payment of “ prompt,” 157 
, nature of widow’s claim for, 157, 158, 159 
effect of divorce on claim for, 169 „ 

Escheat, j -> 

to the crown, 79 

Estate, 

application of, of a deceased IJIahomedan, 19 
vesting of, in executor and administrator, 20 
devolution of, upon heirs, 21 j J J 

distribution of, 22 
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Executor. , 

position of, under pure Mahomedan Lav^«20 • 

vesting of estate in, 20 • * 

suit against, 26 • • # * 

may^ue without probate, except when the suit is for the recovery 
of a debt, 33 • • • 

need not be a Moslem, 96 • 

powers of, 96 • • • • * • 

% 

False Grandfather, # # 0 + 

definition or, 44 - # 

is a distant kinsman of the second class, 66, 72 • 

c m 

False Granddiother, 

definition of, 44 # 

.is a distant kinswothan of the second class, 66, 72. 

Father, * # 

as sharer, see tab. of sh., a. 39 

as residuary, see tab. of res., s. 41 m 

may inherit both as sharer and residuary, 54 ° * 

Funeral expenses, • • # # 

payment of, first charge upoif estate, 19 • 

Gift , * 

definition of, 100 • • 

capacity for making, 100 # • 

need net be in writing 100 ^ 

seisin, a necessary condition of, 105 • • • 

subject of, 101 • • 

of equity o?redemption, 102 * 

of future pjopegty. 103 • • 

of property held adversely to donor, 103 
of property in possession of donee, 107 
of mush&a , 107,108, 109 • 

to unborn persons. 110 * 

to minors, 110 • 

by a father to his minor child, 110 
by husband to wife, 111 • 

infutyroy 111 # % • 

with conditions, 111 • # 

revolution of, 113 * 

made in death-illness, 97, 98 ## • # 

Grandfather, • • # # 

• true,«a?uf? True Grandfather 
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i 

Grandfather,— (contd.') ? 

9 false, vide False Grandfather * 

Grandmother, * * , * 

truo, vide True Grandmother 9 % 

false, vide False Grandmother > 1 » » 

* i 

Guardian, * , * * 

power of court in»appointing, 178 # 

matters to be considered by court in appointing, 178 
^of-jperson, 179, 18(\ 181 % ' j 

ofjDrop^rty, 1^2, 183 • 

applicability of Guardians and Wards Act, 183 

» 

Hiba-ba-shartyiil-e waz, * 

definition of, 115 

O 3 

Hiba-bil-ewaz, » * 

definition of, 1^4 

Homicide, 

’as a bar to succession, 41 

Husband, 

is a shaker—see $ab. of sh., s. 39 

9 J 

Irjdat, 

* period rf, 147 

marriage before completion'of, 160^169 
maintenance of wife during, 153, 169 

rights of inheritance how affected by dexth before completion of 
269, 170 *> 

Illegitimate’chiljl, 3 s ~ 

inherits from mother only and her relations, 80 

Increase, * * * 

doctrine of, 49 a 

Inheritance, 3 

devolution of, 21 

renunciation of, 38, 39 3 

7 

rights of, how affected by death before completion of icldat, 169 

170 

J 

Joint family, ’ J 

rules of Hindu law ot, not applicable to Mahomedans, 41 

Justice, equity, and good conscience, 3 

meaning of, 8 j, 5 J 

Koran, > 

interpretation of, 15 
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Legacy, • 

subject of, 95 # 

abatement off 94 . ♦ # 

lapse qf, 94 % • ## 

see Bequest and Wil^ • • • • ^ 

Legatee, * * • 

universal, 79 m 

• 7 • • • C * 

Legitimacy, # * 

presumption\as to, 171, 172, 173 • • , * 

Letters of Administration, . * 

when'necefisary, 32, f 33 

Mahomedan, c 

who is, 4 r '* 

C 

Mahomedanism, ' ( 

conversion to, 4, 5, 6 

Mahomedan Law, / *> 

C 1 

intorduction of, into British India, 1-11 

sources of, 15 c c 

C C 

interpretation of, 15-18 t? 
no right of representation in, 36 

reversionary or contingent interest not recognized in, 3t 

vested remainders not recog c ni^ed in, 38 

< 

Maintenance, $ t 

of wife, 152, 153 c . c 

of children, 184 «> 

«£ C 

of parents, f84 * 

of other relations, 184 c • 

c c « 

Marriage, 

is a civil contract, 146 

who m ^contract, 146 # • 

(i) valid, requisites of— c 

1. puberty and sound miiid^l46 

2. consent of father <5r grandfather, when puberty not at¬ 

tained, 151 t 

% 3, proposal and acceptance, 146 ** # * 

4.* presence of witnesses, 147 • 

• 5. the woman must not be wife of another man at time *>f 

• marriage, 147 V # 

6. the man must not be ^husbagd of four wives at time of 
** • nfhrriage, 147 • 

, c l. ffhe woman must have completed her iddat, 147 

« • • • 
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Marriage, —( ocntd.) 

* 8. the woraao^mist notbofcn idolatress, 148 

9. she must *be a ^lahomedan, 148 % 

10. the parti©* mpst not be related to each other within pro* 

# hibited degrees of cons&iguinity, affinity, w foster- 

age, 118, 149 # # • 

effect of, 149 • 9 # • 

( ii ) invalid , whafris— 

1. when contracted vyithouT witnesses, 147 
3,2. ^hen the *vife ig an idolatress, 148 * 

9 3. # when # the husband is a non-Moslem, 148 • 

effect of, 149 

• • • 

(Hi) illegal or void * # # 

1. wffien contracted before completion of iddat, 147 

2. when prohibited by reason of ctftasangufcity, affinity, or 

fosterage, 148, 149 * 

3. with a wife’s sister, during wife’s lifetime, 149 
effect of, 150 

. («) of mingrs 

may be contracted by guardian, 150 
gu^rdiana f\3r marriage, 150 

* valid if brought about by father or grandfather, 151 

• * voidable if brought about by any other guardian, 151, 152 

( v) of lunatics » • 

subject to same rulej^as matriage of minors, 152 

Missing persons, 9 m # 

rule of succession relating to, 80 

Mosque, • „ 

xoakf of musttaa for, 119. 
pflblic right of worship in, ISO , 

Mother, 

is a sharer, see tab. of sh., s. 39 * 

9 O 

Mushaa, 

what is, 107 * 

gift of, 107 0 

wakfof, 119 * 

doctrine of, not recognized in Madras Presidency,, 2, 109 

Mutawali, • # * 

who may be, 127 ' 

powers of, to mortgage or &\\ } 1^8 
to grant leases, 129 # 

to increase allowance of servants, 129 a * » 

to appoint successor by will, 128 


•> 




% 





INDEX 


] 2 


I 


Gf 


Mutawali— (contd.) 
remuneration of, 129 
removal of, • 

' . appointment of new, 127 • ... . 

office r of, not transferable^ 128 # # 

personal decree agaifist, 13Q. * 

re-emption, • 

definition of, 132 # # # 0 • * 

% 

who may claim, 133 . 

• • • • 

arises from sale, 135 

7 • • 

ground of, to continue up to decree, 135 • 

whether bayer should be a Mahomedan, qucere , 136 
seller and pre-emptor should be Mahomedans, 136 • 
when sale iannade te a shafee , 138 
forms to be observed,#139 

a 

tender of price not essential, 141 
right of, extinguished on death of pre-emptor, 141 
lost by acquiescence, 141 ^ 

not lost by refusal of offer before sale, 142 
suit for, 142 • # p m 

legal device for evading right%>f, 143 

custom of, recognized among Hindus in Bahar and Gujarat, 132 

, • 

P bate, • • 

expenses of, 19 # # 

when n%cessary, 32, 32^ * # 

Prohibited degrees, # # 

of consangqjpityf 148 m 

of affinity, 148 

as between ioster-relations, *149 * • 

• * 

Puberty, . . • 

age of, 1^6 # 

effect of marriage before, see marriage, (iv) of minors • 

tala/c not valid unless husband*has attained, 161 

Renunciation of inheritance* ^ 

how far binding on the heir, ^38 

Efesiduaries, # * 

definition of, 43 • * 

table of, s. 41 

female, 57 ^ *• 

\ • 

Residue, * % • • 

peculiar features of, 61 


INDEX 


Restituti o J of con ugal rights, 

suit for, by hus )andj 153, 163, (i//) 


"eturn, • 


doctrine of, 61 


.* . 
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Reversionary interest* 

• not recognized in Mahomedan Law, 37 

Rt 70 ca’ ; on, * 

oi *equests, 95 3 

^of^gu-ts, 113 , 

o iwakfj 119 
of talak,*l 62 

Seisin, 

a necessary element of a valid gift, 105 
Sharers, V # 

definition of, $3 

rule of succession among, 45-51 

table of/s. 39 

•n • 

Shiahs- 

diffe^t sectj of, 12 

law ol inheritance among, SO-SS** 

> (1 » 

Sister, 9 

(0 * u ~ ’ , ’ 

as a sharer, see ta^. Of sh., s. 39 

® as a residuary, see tab. of res., s. 4"S 

(it) consanguine — 

as a shcrer, see tab. of sh., s. 39. 

*> as a residuary, see tab. f^f res., s. 41 

9 

(Hi) uterine — 

is a sharer, see tab. of sb., s. 39 3 

Sister’s children, 

are distant kindred-if the third .class, G6, 73 

Son, J > 

is a residuary, see tab. of res., s. <$1. 

Sob’s daughter, 3 

as a sharer, see tab. of sh., s. 39. 
a as a residuary, see tab. of res., s. 41. 

Son’s daughter’s childrtJn, 

are-distant kindred of the first cfass, 66, f>7 

14 
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Soe’s son. h-1. s. 

is a residuary, see tab. of res., s. 41 

« 

Step-children, 

are not heir^ 80 < • 

Step-paients. . * * 

are not heirs, 80 * 

* t * 

Succession, ' t 

governed by the law .of tfcr. s*ct of ti e deceased, u, 

principles of,.among sharers and retiduaries, 58, 59, 60 

Succession by contract, ' * 

definition of, 78 

* 9 

Sunnis, % 

different schools of, 12 * 

^change froTn oae Shnni sect into another, 13 

True Grandfather, < 

definition of, 44 
as a sharer, see tab. of sb., s. 39 
as a residuary, see tab. of res., s. 39 
may inherit bolh as sharer and residuary, 54^ 

True Grandmother, * 

definition of, 44 % 

is \i sharpy, see tab. of sh., s, 39 v k 

Uncle (maternal,) 1 < 

is a distant kinsman <jf the fourth clasJ, 66, 73 

♦» 

Uncle (paternal), 

full - r r 

v t 

i a residuary, see tab. of res., s. 41. 

( ii ) conscuwitine — 1 

is a residuary, see tab. of res., s. 41. 
fii) uterine — 

is a distant kinsman of the fourth class, 66, 75 

(Maternal) uncle’s children, 1 

are distant kindred of the fourty class, 66, 75 

c 

(Paternal) uncle’s son, h. 1. s., ( 

(i) full — < • 

<is a residuary, see tab. of res., s, 41 € c 

a? 

Qi) consanguine — 

is a residuary, see tab. of res*^ s. 41 ( 

. “ c 

(Hi) uterine — <- 

i^ a distant kihsman of thtf fourth class, 66. 75 
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Universal egatee, 

definition of, 79 

Usury, 

Mahomedan ruleligairit, a mor^il precept only, 4 

Vesteu inheritance, # • 

meaning of, 40 T • • " • | 

Vested remainder, 1 • 9 

do^ recognizid in Malioa^edan 8P 4 « 

r:akf, # 

definition of; 116 * # 

who may create, 117 

form of, immaterial, 117 * 

may be testamentary or inter vivos, 117 

limits of power to make, 117 

when complete, 118 

revocation oi, 119 

of mushaa , 119 

contingent, 120 

characteristics of wakf property, 120 
family settlgmtnts by way of, 120-120 
operation of, ma\ be postpon*<? r 120 
. illusory, 123 

Wife, % * 

• is a sharer, see tab. of sin, s. 3?) 

Wi l ' * 

leading authorities on, 89 

who can qaake, 89 • m 

form of, immaterial, 90 

extent of power to dispose <5f property by, 93 # 
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